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TKUSTEE ACT 1928. 

An Act to consolidate and amend the Law 
to Trustees. 

relating 19 GBOKOB V. 
No. 3792. 

[12th February, 1929.] 
. i 

BE it enacted by the King's Most Excellent Majesty by and with 
the advice and consent of the Legislative Council and the 

Legislative Assembly of Victoria in this present Parliament 
assembled and by the authority of the same as follows (that is to 
say):— ; " 

1. This Acb may be cited as the Trustee Act 1928, and shall short title 
come into operation on a day to be fixed by proclamation of the andXis?o£?nt 

Governor in Council published in the Government Gazette, and is 
divided into Parts and Divisions as follows :— 

PAET I.—Investments ss. 4-11. 
PART II . — General 

Powers of Trustees 
and Personal Re-" 
presentatives ss. 
12-34. 

Division 1.—General Powers ss. 12-25. 
Division 2.—Indemnities ss. 26-30. 
Division 3.—Maintenance Advance

ment and Protective Trusts ss. 
31-34. 

PART III.—Appointment and Discharge of Trustees ss. 
36-40. 

Division 1.—Appointment of New 
Trustees ss. 41-43. 

Division 2.—Vesting Orders ss. 44-56. 
Division 3.—Jurisdiction to make 

other Orders ss. 57-62. 
Division 4.—Payment into Court 

s. 63. 

PAET IV.! — Powers 
of the Court ss." 
41-63: ! ' 

PART V.--General Provisions ss. 64-66. 

PART VI.-—Limitation of Actions against Trustees s. 67. 
~ v.-68 
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No. 234. 

Interpretation. 
lb. «.3. 
lb. B3. 68, 69. 
" Authorized 
Investments." 

" Bankrupt." 

** Contingent 
right." 

' Convey." 

Tnutt Act 1915 2. The Acts mentioned in the First Schedule to this Act to the 
'•^'nl extent thereby expressed to be repealed are hereby repealed. Such 
First schedule, repeal shall not affect any debenture or stock issued or any vesting 
15 * 16

7
Ge0-v- order or appointment made or other thing done under any of such 

Acts and any order or appointment so made may be revoked or 
varied in like manner as if it had been made under this Act, and such 
repeal shall not affect any limitation imposed in respect of instruments 

28 via. executed before the passing of the Statute of Trusts 1864 if such 
limitation is operative at the commencement of this Act. 

3 . In this Act unless inconsistent with the context or subject-
matter— 

" Authorized investments " means investments authorized by 
the instrument (if any) creating the trust for the invest
ment of money subject to the trust, • or by law ; 

" Bankrupt " includes " insolvent " ; 
" Contingent right "• as applied to land includes a contingent 

or executory interest, a possibility coupled with an 
interest, whether the object of the gift or limitation of 
the interest, or possibility is or is not ascertained, also a 
right of entry, whether immediate or future, and whether 
vested or contingent; 

" Convey " and " conveyance " as applied to any person 
include the execution by that person of every necessary 
or suitable assurance (including an assent) for conveying, 
assigning, appointing, surrendering, or otherwise trans
ferring or disposing of land whereof he is seised or 
possessed, or wherein he is entitled to a contingent 
right, either for his whole estate or for any less estate, 
together with the performance of all formalities required 
by law for the validity of the conveyance including the 
acts to be performed by any party or parties in accordance 
with Part I. of the Property Law Act 1928 ; 

" Court " means the Supreme Court ;(a) 

" Income " includes rents and profits ; 
" Instrument " includes Act of Parliament; 
" Land " includes land of any tenure, and mines and minerals, 

whether or not severed from the surface, buildings or 
parts of buildings, whether the division is horizontal, 
vertical or made in any other way, and other corporeal 
hereditaments; also a rent and other incorporeal 
hereditaments, and an easement, right, privilege or 
benefit in, over or derived from land, and also an 
undivided share in land ; and in this definition " mines 
and minerals " include any strata or seam of minerals or 
substances in or under any land, and powers of working 
and getting the same, and also an undivided share thereof; 
and " hereditaments " means real property which under 
an intestacy might formerly have devolved on an heir ; 

*• Court." 

" Income." 

" Instrument.' 

•"Land." 

(o) See Division 6 of Part I I . of the County Court Act 1928 for oases of trusts in which the 
County Court has jurisdiction. 
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"Mortgage " and " mortgagee " include and relate to every rnuuAHWU. 
esta,te and interest regarded in equity as merely a security " M°rtg»ge." 
for, money, and every person deriving title under the 
original mortgagee ; 

" Pay " and " payment " as applied in relation to stocks and "Pay." 
securities and in connexion with the expression " into 
court " include the deposit or transfer of the same in or 
into court; 

"Personal representative" means the executor, original or "Personal 
by representation, or administrator for the time being of-repre6cntative-
a deceased person ; 

" Possession " includes receipt of rents and profits or the right » Possession.."' 
to receive the same (if any); and " possessed " applies to 

. receipt of income of and to- any vested estate less than a 
life estate, legal or equitable, in possession or in expectancy 
in any land ; 

"Proper ty" includes real and personal property, and any«• Property.-
estate share and interest in any property, real or 
personal, and any debt, and any thing in action, and any 
other right or interest, whether in possession or not ; 

" Bights " includes estates and interests ; "Eights." 
" Sale " includes an exchange ; •• sale." 
"Securities" include stocks, funds, and shares; and«• securities." 

" securities payable to bearer " include securities trans
ferable by delivery or by delivery and endorsement; 

" Stock " includes fully paid up shares, and so far as relates "stock.-
to vesting orders made by the Court under this Act, 
includes any fund, annuity, or security transferable in 
books kept by any company or society, or by instrument 
of transfer either alone or accompanied by other 
formalities, and any share or interest therein ; 

" Tenant for life," " statutory owner," "settled land," "Tenant tot 
" settlement," " trustees of the settlement," " term ofll,e' 
years absolute" have the same meanings as in the. Settled 
Land Act 1928. 

" Transfer " in relation to stock or securities includes the «• xransier." 
performance and execution of every deed, power of 
attorney, act, and thing on the part of the transferor to 
effect and complete the title in the transferee; 

" T r u s t " does not include the duties incident to an estate" Trust." 
conveyed by way of mortgage/0* but with this exception 
the expressions " trust " and " trustee " extend to implied 
and constructive trusts, and to cases where the trustee 
has a beneficial interest in the trust property, and to the 
duties incident to.the office of a personal representative, 
and " trustee " where the context admits, includes a * 
personal representative, and " new trustee " includes an 
additional trustee ; 

(a) The interpretation of " trust" in this section does not override the express provisions of 
eeotion 47.—William.«m v. Courtney, 2 W. & W. (Eq.), 79. 
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Trusts Ad 1915. 
"Trust for 
sale." 

"Trustee 
company." 

" Trust for sale " in relation to land means an immediate 
binding trust for sale, whether or not exercisable at the 
request or with the consent of any person, and with or 
without power at discretion to postpone the sale; 
" trustees for sale" means the persons (including a 
personal representative) holding land on trust for sale; 

" Trustee company " means a trustee company under the 
Trustee Companies Act 1928. 

Appllcattol This Act, except where otherwise expressly provided, shall apply 
15^18 aeo v. *° to™*8 including, so far as this Act applies thereto, executorships 
e. i9 e. ss. ' and administratorships constituted or created either before or after 

the commencement of this Act. 
The powers conferred by this Act on trustees shall be in addition 

to the powers conferred by the instrument (if any) creating the trust, 
but those powers, unless otherwise stated, shall apply if and so far 
only as a contrary intention is not expressed in the instrument (if any) 
creating the trust, and shall have effect subject to the terms of that 
instrument. 

This Act shall not affect the legality or validity of anything done 
before the commencement of this Act, except as otherwise herein
after expressly provided. 

Authorized 
tnvestmonta. 
Trusts Act 1915 
M. 4(1), 5(1). 
Trutts Act 1915 
{No. 3) s. 2. 
Trusts (War 
Loan) Act 19t5 
». 2. 
Trustees 
Investment Act 
1922 «. 2. 

Trusts Act 1915 
s. 9. 

PART I.—INVESTMENTS. 

4. (1) A trustee may invest any trust funds in his hands 
whether at the time in a state of investment or not in manner 
following, that is to say :—, 

(a) in any of the parliamentary stocks or public funds or 
Government securities of the State of Victoria; 

(6) in any of the parliamentary stocks or public funds or 
Government securities of the Commonwealth of 
Australia or of any State (other than Victoria) of the 
Commonwealth*0* or of the Dominion of New Zealand ; 

(c) on real securities in the State of Victoria including the 
security of a first mortgage of freehold land registered 
under the Transfer of Land Act 1928 but not including 
the security of a second or other mortgage of an 
equity of redemption or other equitable interest in 
land; 

(d) in debentures issued by any city (including Melbourne 
and Geelong) town borough or shire in Victoria ;(6) 

(e) in debentures issued by the Melbourne Harbour Trust 
Commissioners ; 

(/) in debentures issued by the Geelong Harbor Trust 
Commissioners; 

(g) in debentures or stock of the State Savings Bank of 
Victoria; 

(a) As to investments out of Victoria apart 
from express enactment or provision, see In re 
Gibson, 1922 V.L.R., 715. 

(b) See the Sewerage Districts Act 1928, section 

66, which provides that debentures issued by a 
sewerage authority are to be a lawful investment 
as if issued by a city or town. 
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(h) in debentures or inscribed stock issued by the Melbourne 2v«su Act wis. 
and Metropolitan Board of Works ; 

(i) in debentures or inscribed stock issued by the Geelong 
Waterworks and Sewerage Trust; 

(j) in debentures or inscribed stock issued by the Melbourne Melbourne and 

and Metropolitan Tramways Board or in debentures ? 5 f i t i 
the liability in respect of which has been taken over 1918 *• **• 
by the said Board; 

{k) in debentures issued by the Metropolitan Gas Company. Metropolitan Oat 

(l) on first mortgage of any selection purchase lease of an iSS^i'S'.'Aa 

allotment within the meaning of the Land Act 1928 if Land Act 1923 
such selection purchase lease has been current for not £a^d AeU 
less than six years and is indorsed under the seal of the f^Tf™* Act 

Board of Land and Works, to the effect that all the 
covenants and conditions of the lease during the first 
sis years thereof have been complied with or on first 
mortgage of any lease of an agricultural allotment or 
of a grazing allotment provided that such invest
ment is in other respects reasonable and proper: 
Provided further that for the purposes of a mortgage 
under this section the property shall be valued as if 
it were freehold subject to due allowance being made 
for any rent advances, money or interest charged on or 
payable or to become payable in respect of the. property. 

(2) The provisions of paragraph (a) of the last preceding sub
section shall apply whether a contrary intention is expressed in the 
instrument (if any) creating the trust or not, and the provisions of 
the remaining paragraphs of such sub-section shall apply unless the 
investment is expressly prohibited by the instrument (if any) creating 
the trust,(o) and the provisions of paragraph (I) of the last preceding 
sub-section shall be deemed and taken to have come into operation 
on the eighteenth day of December One thousand nine hundred 
and twenty-three. . 

(3) Notwithstanding anything in- the last preceding sub-section Trust, A<& 1015 
or in any Act or instrument a trustee of a trust created before the Trl'ttt'war 
establishment of the Commonwealth of Australia may invest any Lr>«n)Act 191» 
trust funds in his hands, whether at the time in a state of investment Trutteet 
or not, in any of the parliamentary stocks or public funds or 1$^™'Aet 

Government securities of the Commonwealth of Australia. 

5. (1) A trustee may under the "powers of this Act invest in pm-eimse at a 
any of the securities mentioned or referred to in section four of this 

redeemable 
Act, notwithstanding that the same may be redeemable and that *oi&lketnioi 
the price exceeds the redemption value. investment. 

(2) A trustee may retain until redemption any redeemable J^m, 6 (2), 
stock, fund or security which may have been purchased in accord- Jg£"ie,Ge0 V-
ance with the powers of this Act, or any corresponding previous o-10 «• 2-
enactment. 

(a) The testator directed his trustees to invest funds in any security authorized ty'tfae Trosta 
trust funds on certain named securities.—Held, Acts.—In re Meagher, 1910 V.L.R., 407. 
that the trustees might also lawfully invest trust 
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Tnutt Act 1915 
». 7 (1). 
Discretion of 
trustees. 

(3) Every power conferred by this and the last preceding section 
shall be exercised according to the discretion of the trustee, but 
subject to any consent or direction required by the instrument (if 
any) creating the trust or by statute with respect to the investment 
of the trust funds. 

Power to retain 
Investment 
which his 
oeased to be 
authorized. 
lb.». 8. 
16 A 16 Geo. V. 
e. 19 8. 4. 
Investment in 
bearer 
securities. 
lb. s. 7. 

Loans and 
investments by 
trustees not 
chargeable as 
breaches of 
trust. 
lb. 1.10. 
lb. a. 8. 

6. A trustee shall not be liable for breach of trust by reason 
only of his continuing to hold an investment which has ceased to be 
an investment authorized by the instrument of trust or by the 
general law. 

7. (1) A trustee may, unless expressly prohibited by the 
instrument creating the trust, retain or invest in securities payable 
to bearer which, if not so payable, would have been authorized 
investments : 

Provided that securities to bearer retained or taken as an 
investment by a trustee (not being a trustee company) shall, 
until sold, be deposited by him for safe custody and collection of 
income with a banker or banking company. 

A direction that investments shall be retained or made in the 
name of a trustee shall not, for the purposes of this sub-section, be 
deemed to be such an express prohibition as aforesaid. 

(2) A trustee shall not be responsible for any loss incurred by 
reason of such deposit, and any sum payable in respect of such 
deposit and collection shall be paid out of the income of the trust 
property. 

8. (1) A trustee lending money on the security of any property 
on which he can properly lend shall not be chargeable with breach 
of trust by reason only of the proportion borne by the amount of 
the loan to the value of the property at the time when the loan was 
made, if it appears to the Court— 

(a) that in making the loan the trustee was acting upon a 
report as to the value of the property made by a 
person whom he reasonably believed to be an able 
practical surveyor or valuer instructed and employed 
independently of any owner of the property, whether 
such surveyor or valuer carried on business in the 
locality where the property is situate or elsewhere; and 

(b) that the amount of the loan does not exceed three-fifths 
of the value of the property as stated in the report; and 

(c) that the loan was made under the advice of the surveyor 
or valuer expressed in the report .(a) 

(a) Principles to be regarded in determining the 
value of land discussed. 

Thia section is not retrospective so as to vary 
the limit of the amount which might properly 
have been lent by trustees upon the security of 
*ny property in a transaction prior to the passing 
of the Trusts Act 1896. In such a transaction 
two-thirds of the value of the security held to be 

an amount proper to have been lent by trustees 
upon mortgage security of real estate.—Hutchings 
v. Snowden, 23 V.L.R.,»118, followed; Bradford 
v. Aitken, 26 V.L.R., 314. 

See Land Tax Act 1928, sections 77 and 78, pro
viding for the use of a certified copy of valuation 
of the Commissioner of Taxes under that Act. 
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(2) A trustee lending money on the security of any leasehold Tmte Act wis. 
property shall not be chargeable with breach of trust upon.the 
ground only that in making such loan he dispensed either wholly 
or partly with the production or investigation of the lessor's title. 

(3) A trustee shall not be chargeable with breach of trust upon 
the ground only that in effecting the purchase, or in lending money 
upon the securiby, of any property he has accepted a shorter title 
than the title which a purchaser is, in the absence of a special 
contract, entitled to require, if in the opinion of the Court the title 
accepted be such as a person acting with prudence and caution 
would have accepted. 

(4) This section shall apply to transfers of existing securities as 
well as to new securities and to investments made after the com
mencement of this Act and except paragraph (c) of sub-section (1) 
shall apply to investments made on or after the twentieth day of 
February Eighteen hundred and ninety-six. 

(5) In this section " the Court" means the Supreme Court or 
the County Court as the case requires. 

9. (1) Where a trustee improperly advances., trust money on a Liability tor 
mortgage security which would at the time of the investment be a rSson of 
proper investment in all respects for a smaller sum than is actually ^ S e n t . 
advanced thereon, the security shall be deemed an authorized it>.». u. 
investment for the smaller sum, and the trustee shall only be liable Jfx* ™£<*•Ti 

to make good the sum advanced in excess thereof with interest. 
(2) This section shall apply to investments made before as well 

as after the commencement of this Act. 

10. (1) Trastees lending money on the security of any property Powers 
on which they can lawfully lend may contract that such money shall """weno?1* 
not be called in during any period not exceeding seven years from tave3l™ent-
the time when the loan was made, provided interest be paid within 
a specified time not exceeding thirty days after every half-yearly 
or other day on which it becomes due, and provided there is no 
breach of any covenant by the mortgagor contained in the instrument 
of mortgage for the maintenance and protection of the property. 

(2) On a jsale of land for an estate in fee-simple or for a term 
having at least five hundred years to run by trustees or by a tenant 
for life, or statutory owner with the consent of the trustees of the 
settlement or order of the Court, the trustees, or the tenant for life 
or statutory owner may, where the proceeds are liable to be invested, 
contract that the payment of any part, not exceeding three-fifths, 
of the purchase money shall be secured by a mortgage of the land 
sold, with or without the security of any other property, such 
mortgage, if any buildings are comprised in the mortgage, to contain 
a covenant by the mortgagor to keep them insured against loss or 
damage by fire to the full value thereof. 

The trustees shall not be bound to obtain any report as.to the 
value of the land or other property to be comprised in such mortgage, 
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iB A w Geo. v. or any advice as to the making of the loan, and shall not be liable 
for any loss which may be incurred by reason only of the security 
being insufficient at the date of the mortgage. 

(3) Where any securities of a company are subject to a trust, 
the trustees may concur in any scheme or arrangement— 

(a) for the reconstruction of the company ; 
(6) for the sale of ajl or any part of the property and under

taking of the company to another company; 
(c) for the amalgamation of the company with another 

company ; 
(d) for the release, modification, or variation of any rights, 

privileges or liabilities attached to the securities or 
any of them; 

in like manner as if they were entitled to such securities beneficially, 
with power to accept any securities of any denomination or 
description of the reconstructed or purchasing or new company 
in lieu of or in exchange for all or any of the first-mentioned 
securities ; and the trustees shall not be responsible for any loss 
occasioned by any act or thing so done in good faith, and may 
retain any securities so accepted as aforesaid for any period for 
which they could have properly retained the original securities. 

(4) If any conditional or preferential right to subscribe for any 
securities in any company is offered to trustees in respect of any 
holding in such company, they may as to all or any of such 
securities, either exercise such right and apply capital money subject 
to the trust in payment of the consideration, or renounce such right, 
or assign for the best consideration that can be reasonably obtained 
the benefit of such right or the title thereto to any person, including 
any beneficiary under the trust, without being responsible for any 
loss occasioned by any act or thing so done by them in good faith : 

Provided that the consideration for any such assignment shall 
be held as capital money of the trust. 

(5) The powers conferred by this section shall be exercisable 
subject to the consent of any person whose consent to a change of 
investment is required by law or by the instrument (if any) creating 
the trust. 

(6) Where the loan referred to in sub-section (1), or the sale 
referred to in sub-section (2), of this section is made under the order 
of the Court, the powers conferred by those sub-sections respectively 
shall apply only if and as far as the Court may by order direct. j ^ 

power to 1 1 . (1) Trustees may, pending the negotiation and preparation 
»t̂ fnk™nd to of any mortgage or charge, or during any other time while an invest-
^y oaii«. ment is being sought for, pay any trust money into a bank to a 

deposit or other account, and all interest (if any) payable in respect 
thereof shall be applied as income. 

(2) Trustees may apply capital money subject to a trust in 
payment of the calls on any shares subject to the same trust . 

Ib. a. 11. 
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PART II.—GENERAL POWERS OF TRUSTEES AND PERSONAL 
REPRESENTATIVES. 

DIVISION 1.—GENERAL POWERS. 

12. (1) Where a trust for sale or a power of sale of property is Tmsu> Act IBIS 
vested in a trustee, he may sell or concur with any other person in'̂ ™' ot 
selling all or any part of the property, either subject to prior charges trustees for sale 
or not, and either together or in lots, by public auction or by private auction &c. 
contract, subject to any such conditions respecting title or evidence Jfi* s.6i2.e0'v' 
of-title or other matter as.the trustee thinks fit, with power to vary 
any contract for sale, and to buy in at any auction, or to rescind any 
contract for sale and to re-sell, without being answerable for any 
loss. 

(2) A trust or power to sell or dispose of land shall include a trust 
or power to sell or dispose of part thereof, whether the division is 
horizontal, vertical, or made in any other way. 

(3) Where the power is not vested in the tenant for life or 
statutory owner this section shall not enable an express power to 
sell settled land to be exercised without his consent(a). 

13. (1) No sale made by-a trustee shall be impeached by any power to sen 
beneficiary upon the ground that any of the conditions subject to depreciatory 
which the sale was made may have been unnecessarily depreciatory, ™ndlt'°ns-
unless it also appears that the consideration for the sale was thereby ib'.s'.is! 
rendered inadequate. 

(2) No sale made by a trustee shall, after the execution of the 
conveyance, be impeached as against the purchaser upon the ground 
that any of the conditions subject to which the sale was made may 
have been unnecessarily depreciatory, unless it appears that the 
purchaser was acting in collusion with the trustee at the time when 
the contract for1 sale was made. 

(3) No purchaser, upon any sale made by a trustee, shall be at 
liberty to make any objection against the title upon any of the 
grounds aforesaid. 

(4) This section applies to sales made before or after the 
commencement of this Act. 

14. (1) The receipt in writing of a trustee for any money, Power of 
securities or other personal property or effects payable, transferable receipts. 8lTe 

or deliverable to him under any trust' or* power shall be a sufficient /&.«. 24. 
discharge to the person, paying, transferring or delivering the same Ib-8"1 ' . 
and shall effectually exonerate him from seeing to the application 
or being answerable for any loss or misapplication thereof. 

(2) This section shall not, except where the trustee is a trustee ie & i? Geo. v. 
company, or except so far as is otherwise enacted, enable a solec' 
trustee to give, a valid receipt for capital money arising under the 
Settled Land Act 1928. 

(3) This section shall apply notwithstanding anything to the 
contrary in the instrument (if any) creating the trust. 

(a) See Settled Land Act 1928, section 108. 
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TnuU Act 1915 
( .25 . 
Power to 
compound 
liabilities. 
15 & 10 Geo. V, 
e. 19 s. 15. 

15. A personal representative, or two or more trustees acting 
together, or, subject to the restrictions imposed in regard to receipts 
by a sole trustee not being a trustee company, a sole acting trustee 
where by the instrument (if any) creating the trust, or by statute 

va sole trustee is authorized to execute the trusts and powers 
reposed in him, may, if and as he or they think fit— 

(a) accept any property, real or personal, before the time at 
which it is made transferable or payable ; or 

(6) sever and apportion any blended trust funds or property ; 
or 

(c) pay or allow any debt or claim on any evidence tha t he 
or they think sufficient; or 

(d) accept any composition or any security, real or personal, 
for any debt or for any property, real or personal, 
claimed; or 

(e) allow any time for payment of any debt; or 
(/) compromise, compound, abandon, submit to arbitration, 

or otherwise settle any debt, account, claim, or thing 
whatever relating to the testator's or intestate's 
estate or to the trust'; 

and for any of those purposes may enter into, give, execute, and do 
such agreements, instruments of composition or arrangement, 
releases, and other things as to him or them seem expedient, without 
being responsible for any loss occasioned by any act or thing so done 
by him or them in1 good faith.(a) 

16. (1) Where trustees are authorized by the instrument (if 
any) creating the trust or by law to pay or apply capital money 
subject to the trust for any purpose or in any manner, they shall 
have and shall be deemed always to have had power to raise the 
money required by sale, conversion, calling in, or mortgage of all or 
any part of the trust property for the time being in possession. 

(2) This section applies notwithstanding anything to the 
contrary contained in the instrument (if any) creating the trust, but 
does not apply to trustees of property held for charitable purposes, 
or to trustees of a settlement for the purposes of the Settled Land 
Act 1928, not being also the statutory owners. 

1 7 . No purchaser or mortgagee, paying or advancing money 
on a sale or mortgage purporting to be made under any trust or 
power vested in trustees, shall be concerned to see tha t such money 
is wanted, or that no more than is wanted is raised, or otherwise as 
to the application thereof. 

Devolution of 18 . (1) Where a power or trust is given to or imposed on two 
Kts? °r or more trustees jointly, the same may be exercised or performed by 
/*. u. is, 26 (i). the survivors or survivor of them for the time being. 

(2) Until the appointment of new trustees, the personal 
representatives or representative for the time being of a sole trustee, 
or, where there were two or more trustees then of the last surviving or 

Power to raise 
money by sale, 
mortgage, <So. 
lb . a. 16. 

Protection to 
purchasers and 
mortgagees 
dealing with 
trustees. 
lb . s. 17. 

lb . s. 18. 

(a) The soope a n d effect of a s imilar section discussed.—In re Tong, 1910 V.L.R. , 110. 
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continuing trustee, shall be capable of exercising or performing any Tmtu Act wis. 
power or trust which was given to, or capable of being exercised 
by, the sole or last surviving 6r continuing trustee, or other the 
trustees or trustee for the time being of the trust. 

(3) This section shall take effect subject to the restrictions imposed 
in regard to receipts by a sole trustee, not being a trustee company. 

(4) In this section " personal representative " does not include 
an executor who has renounced or has not proved. 

19. (1) A trustee may insure against loss or damage by fire Power to 
any building or other insurable property to any amount, including f^\2 
the amount of any insurance already on foot, not exceeding the full is&ieoeo. v. 
value of the building or property, and pay the premiums for such °"19 '• "• 
insurance out of the income thereof or out of the income of any 
other property subject to the same trusts without obtaining the 
consent of any person who may be entitled wholly or partly to such 
income.(a) 

(2) This section shall not apply to any building or property 
which a trustee is bound forthwith to convey absolutely to any 
beneficiary upon being requested to do so. 

20. (1) Money receivable by trustees or any beneficiary under Application of 
, . . ' . " . . , , , -, » , Insurance money 

a policy of insurance against the loss or damage of any property where policy 
subject to a trust or to a settlement within the meaning of the anl'tr̂ X" " 
Settled Land Act 1928, whether by fire or otherwise, shall, where the j£u|[uon. 
policy has been kept up under any trust in that behalf or under any ib. s. 20. 
power statutory or otherwise, or in performance of any covenant or ' 
of any obligation statutory or otherwise, or by a tenant for life 
impeachable for waste, be capital money for the purposes of the trust 
or settlement, as the case may be.(a) 

(2) If any such money is receivable by any person, other than 
the trustees of the trust or settlement, that person shall use his best 
endeavours to recover and receive the money, and shall pay the net 
residue thereof, after discharging any costs of recovering and 
receiving it,' to the trustees of the trust or settlement, or, if there 
are no trustees capable of giving a discharge therefor, into court. 

(3) Any such money— 
(a) if it was receivable in respect of settled land within the 

meaning of the Settled Land Act 1928, or any building 
or works thereon, shall be deemed to be capital money 
arising under that Act from the settled land, and shall 
be invested or applied by the trustees, or, if in court, 
under the direction of the Court, accordingly ; 

(b) if it was receivable in respect of personal chattels settled 
so as to devolve with or as nearly as may be with 

(a) This section governs the incidence of pay
ments made thereunder by trustees for insuring 
buildings which are part of the trust property. 
Premiums for the insurance of buildings on the 
trust property were from time to time paid by 
trustees under the power conferred on them by 
the corresponding section (28) of the Trusts Act 

1896 out of the income of the trust property. 
Held, that the life tenant was not entitled to any 
subsequent adjustment of such payments as 
between himself and the remainderman.—Tong v. 
The Trustees Executors and Agency Co. Ltd., 1907 
V.L.R., 338. . 

/ 
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ie * i6 Geo. v. settled land(o) shall be deemed to be capital money 
arising under the Settled Land Act 1928 and shall be 
applicable by the trustees, or, if in court, under the 
direction of the Court, in like manner as provided by 
tha t Act with respect to money arising by a sale of 
chattels settled as aforesaid; 

(c) if it was receivable in respect of property held upon trust 
for sale, shall be held upon the trusts and subject to 
the powers and provisions applicable to money arising 
by sale under such trust; 

(d) in any other case, shall be held upon trusts corresponding 
as nearly as may be with the trusts affecting the 
property in respect of which it was payable. 

(4) Such money, or any part thereof, may also be applied by 
the trustees, or, if in court, under the direction of the Court, in 
rebuilding, reinstating, replacing, or repairing the property lost or 
damaged, but any such application by the trustees shall be subject 
to the consent of any person whose consent is required by the 
instrument (if any) creating the trust to the investment of money 
subject to the trust, and, in the case of money which is deemed to be 
capital money arising under the Settled Land Act 1928, be subject to 
the provisions of that Act with respect to the application of capital 
money by the trustees of the settlement. 

(5) Nothing contained in this section shall prejudice or affect the 
right of any person to require any such money or any part thereof to 
be applied in rebuilding, reinstating, or repairing the property lost 
or damaged, or the rights of any mortgagee, lessor, or lessee, 
whether under any statute or otherwise. 

(6) This section applies to policies effected either before or after 
the commencement of this Act, but only to money received after 
such commencement. 

Deposit oi 2 1 . (1) Trustees may deposit any documents held by them 
banto8"o8rwitl1 relating to the trust, or to the trust property, with any banker or 
ib'0 C2it0dy- hanking company or any other company whose business includes 

the undertaking of the safe custody of documents, and any sum 
payable in respect of such deposit shall be paid out of the income of 
the t rus t property. 

Protection of (2) Where there are two or more trustees of a t rust and the 
with trustees trustees by writing under their hands authorize a banker— 
Tfuak l a i92o (a) to pay bills of exchange drawn upon thie banking account 
!?-2'3- of the trustees by the trustee or trustees named in 
Edwfvn'. NO. t h a t behalf in the authori ty ; or 
«4 vict! No."i7 (6) to recognise as a valid indorsement upon any bill of 
^ol'sS'ioo exchange payable to the order of the trustees the 

101- indorsement thereon by the trustee or trustees named 
in t h a t behalf in the authority, 

the banker acting in pursuance of such an authori ty shall not be 
deemed privy to a breach of t rust on the ground only of notice t h a t 

1908, 
8. 

(a) See Settled Land Act 1928, section 67. 
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the persons giving such authority were trustees, or that the Trusts AH 1020. 
instrument (if any) by which the trust was created did not contain 
any express power to give such an authority. 

This sub-section shall not affect any question of the liability Application ot 
of any trustee for breach of trust in so authorizing a banker as su M °n° 
aforesaid; and iin this sub-section " bill of exchange " has the like 
meaning as in the Commonwealth Bills of Exchange Act 1909. 

(3) Whenever any payment received by a trustee in respect of Accrued Interest 

a sale of trust property being debentures or inscribed stock bearing or stock sold 

interest at a fixed rate is or includes payment for the right to t^^^102i 
receive any interest accrued from such debentures or stock at the«-2. 
time of such sale though such interest may not then be due the 
amount of such accrued interest shall for the purposes of the trust 
be deemed to have been received by the trustee as interest in 
respect of the period during which such interest so accrued. 

(4) Whenever any payment made by a trustee out of trust money Accrued interest 
in respect of a piirchase of any debentures or inscribed stock bearing st'ock'purSed' 
interest at a fixed rate is or includes payment for the right to1™"4™81, 

receive any interest accrued from such debentures or stock at the 
time of such purchase though such interest may not then be due, the 
amount of such accrued interest when received on account of the 
trust shall for the purposes of the trust be deemed to have been' 
so received as piirchase money repaid. 

(5) The two'last preceding sub-sections shall apply to payments ib.t.s. 
made at any time before or after the commencement of this Act. 

22 . (1) Where trust property includes any share or interest in Reversionary 
property not vested in the trustees, or the proceeds of the sale of any la'Sms, and 
such property, or any other thing in action, the trustees on the same i"d"'16 Ge0_ v 
falling into possession, or becoming payable or transferable may—0. is 8.22. 

(a) agree or ascertain the amount or value thereof or any 
part thereof in such manner as they think fit; 

(b) accept in or towards satisfaction thereof, at the market 
or current value, or upon any valuation or estimate of 
value which they think fit, any authorized investments; 

.(c) allow any deductions for duties, costs, charges and expenses 
which they think proper or reasonable; 

(d) execute any release in respect of the premises so as 
effectually to discharge all accountable' parties from all 
liability in respect of any matters coming within the 
scope of such release ; 

without being responsible in any such case for any loss occasioned 
by any act or thing so done by them in good faith. 

(2) The trustees shall not be under any obligation and shall 
not be chargeable with any breach of trust by reason of any 
omission— 

(a) to place any notice in the nature of a distringas notice or 
apply for any stop or other like order upon any 
securities or other property out of or on which such 
share or interest or other thing in action as aforesaid 
is derived, payable or charged ; or 
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is <si6 Geo.v. (6) to take any proceedings on account of any act, default, 
°-19 ' or neglect on the part of the persons in whom such 

securities or other property or any of them or any par t 
thereof are for the time being, or had at any time been, 
vested; 

unless and until required in writing so to do by some person, or the 
guardian of some person, beneficially interested under the trust, and 
unless also due provision is made to their satisfaction for payment 
of the costs of any proceedings required to be taken : 

Provided tha t nothing in this sub-section shall relieve the 
trustees of the obligation to get in and obtain payment or transfer 
of such share or interest or other thing in action on the same falling 
into possession. 

(3) Trustees may, for the purpose of giving effect to the trust, 
or any of the provisions of the instrument (if any) creating the trust 
or of any statute, from time to time (by duly qualified agents) ascer
tain and fix the value of any trust property in such manner as they 
think proper, and any valuation so made in good faith shall be 
binding upon all persons interested under the trust. 

(4) Trustees may, in their absolute discretion, from time to 
time, but not more than once in every three years unless the nature 
of the trust or any special dealings with the trust property make a 
more frequent exercise of the right reasonable, cause the accounts 
of the trust property to be examined or audited by an independent 
accountant, and shall, for tha t purpose, produce such vouchers and 
give such information to him as he may require ; and the costs of 
such examination or audit, including the fee of the auditor, shall be 
paid out of the capital or income of the trust property, or partly in 
one way and partly in the other, as the trustees, in their absolute 
discretion, think fit, but, in default of any direction by the trustees 
to the contrary in any special case, costs attributable to capital 
shall be borne by capital and those attributable to income by income. 

power to 2 3 . (1) Trustees or personal representatives may, instead of 
ib'Pl023ftSentB' a c * u l g personally, employ and pay an agent, whether a barrister 

and solicitor, banker, stockbroker, or other person, to transact any 
business or to do any act required to be transacted or done in the 
execution of the trust, or the administration of the testator's or 
intestate's estate, including the receipt and payment of money, and 
shall be entitled to be allowed and paid all charges and expenses so 
incurred, and shall not be responsible for the default of any such 
agent if employed in good faith. 

(2) Trustees or personal representatives may appoint any 
person to act as their agent or attorney for the purpose of selling, 
converting, collecting, getting in, and executing and perfecting 
insurances of, or managing or cultivating, or otherwise administering 
any property, real or personal, moveable or immoveable, subject to 
the trust or forming part of the testator's or intestate's estate, in 
any place outside Victoria or executing or exercising any discretion 
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or trust or power vested in them in relation to any such property, is & ia Geo. v. 
with such ancillary powers, and with and subject to such provisions °'19' 
and restrictions, as they think fit, including a power to appoint 
substitutes, and' shall not, by reason only of their having made such 
appointment, be responsible for any loss arising thereby. . 

(3) Without prejudice to such general power of appointing Tnuu Act 
agents as aforesaid— • (8"(|),*1nd2(7). 

(a) A trustee may appoint a barrister and solicitor or a 
banker to be his agent to receive and give a discharge 
for any money or valuable consideration or property 
receivable by the trustee under the trust, by permitting 
the barrister and solicitor or banker to have the 
custody of, and to produce, a deed or instrument under 
the Transfer of Land Act 1928, having in the body 
thereof or endorsed thereon a receipt for such money 
or valuable consideration or property, the deed or 
instrument being executed, or the endorsed receipt 
being signed, by the person entitled to give a receipt 
fo:r tha t consideration ;(a) 

(6) A trustee shall not be chargeable with breach of trust by 
reason only of his having made or concurred in making 
any such appointment; and the production of any 
such deed by the barrister and solipitor or banker shall 
have the same statutory validity and effect as if the 
person appointing the barrister and solicitor or banker 
ha,d not been a trustee ; 

(c) A trustee may appoint a barrister and solicitor or a 
banker to be his agent.to receive and give a discharge 
for any money payable to the trustee under or by virtue 
of a policy of insurance, by permitting the barrister 
and solicitor or banker to have the custody of and to 
produce the policy of insurance with a receipt signed 
by the trustee, and a trustee shall not be chargeable 
with a breach of trust- by reason only of his having 
made or concurred in making any such appointment. 

This sub-section shall apply whether the money or valuable 
consideration or property was or is received before or after the 
commencement of this Act. 

In this sub-section " ins t rument" includes a discharge of' 
mortgage and " b a n k e r " means a person acting in his official 
capacity as general manager or manager of any company solely or 
chiefly engaged in the ordinary business of banking or as the manager 
conducting for such company the business of any branch bank. 

(4) Nothing in the last preceding sub-section shall exempt & lb. ,.21 (4). 
trustee from any liability which he would have incurred if this Act or 
any corresponding previous enactment had not been passed, in case 

> (<?) See Property Law Act, 1928, section 69. 
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Tntu Act 1915. he permits any such money, valuable consideration or property to 
remain in the hands or under the control of the barrister and solicitor 
or banker for a period longer than is reasonably necessary to enable 
the barrister and solicitor or banker (as the case may be) to pay or 
transfer the same to the trustee. 

24. Where an undivided share in the proceeds of sale of land 
directed to be sold, or in any other property, is subject to a trust, 
or forms part of the estate of a testator or intestate, the trustees or 
personal representatives may (without prejudice to the trust for 
sale affecting the.entirety of the land and the powers of the trustees 
for sale in reference thereto) execute or exercise any trust or power 
vested in them in relation to such share in conjunction with the 
persons entitled to or having power in that behalf over the other 
share or shares, and notwithstanding that any one or more of the 
trustees or personal representatives may be entitled to or interested 
in any such other share, either in his or their own right or in a 
fiduciary capacity. 

Power to 25.< o ) (1) A trustee intending to remain out of Victoria for a 
dOTinB'airaenco period exceeding one month may, notwithstanding any rule of law 
abroad. o r equfty to the contrary, by power of attorney, delegate to any 

person (including a trustee company) the execution or exercise 
during his absence from Victoria of all or any trusts, powers and 
discretions vested in him as such trustee, either alone or jointly with 
any other person or persons : 

Provided that a person being the only other co-trustee and not 
being a trustee company shall not be appointed to be an attorney 
under this sub-section. 

(2) The donor of a power of attorney given under this section 
shall be liable for the acts or defaults of the donee in the same manner 
as if they were the acts or defaults of the donor. 

(3) The power of attorney shall not come into operation unless 
and until the donor is out of Victoria and shall be revoked by his 
return. 

is & 17 Geo. v. (4) The power of attorney shall be attested by at least one 
c.iis. 7. witness, and shall be filed under the Instruments Act 1928 within 

ten days after the execution thereof or where not executed in Victoria 
within ten days after its receipt in Victoria with a statutory declara
tion by the donor that he intends to remain out of Victoria for a 
period exceeding one month from the date of such declaration, or 
from a date therein mentioned. 

(5) If the power of attorney confers a power to transfer or 
otherwise deal with any land lease mortgage or charge under the 
Transfer of Land Act 1928 then subject to the provisions of this 
section the provisions of the said Act shall apply to the power of 
attorney and the execution and attestation thereof. 

(a) Compare Property Law Act 1928, section 36. 

Power to 
concur with 
others. 
15 & 16 Geo. V. 
c. 19. s. 24. 



No. 3792.] TRUSTEE ACT 1928. 1089 

(6) The statutory declaration aforesaid and a statutory declara- is & ie Geo. v. 
tion by the donee of the power of attorney that the power has come *' 
into operation and has not been revoked by the return of the donor 
shall be conclusive evidence of the facts stated in favour of any 
person dealing with the donee provided that revocation of the power 
has not been registered under the Instruments Act 1928. 

(7) In favour of any person dealing with the donee, any act 
done or instrument executed by the donee before revocation of the 
power has been registered shall, notwithstanding that the power has 
never come into operation or has become revoked by the act of the 
donor or by his death or otherwise, be as valid and effectual as if the 
donor were alive and of full capacity, and had himself done such act 
or executed such instrument, unless such person had actual notice 
that the power had never come into operation or of the revocation 
of the power before such act was done or instrument executed. 

(8) For the purpose of executing or exercising the trusts or 
powers delegated to him, the donee may exercise any of the powers 
conferred on the donor as trustee by statute or by the instrument 
creating the trust, including power, for the purpose of the transfer 
of any inscribed stock, himself to delegate to an attorney power to 
transfer but not including the power of delegation conferred by this 
section. x 

(9) The fact that it 'appears from any power of attorney given 
under this section, or from any evidence required for the purposes 
of any such power of attorney or otherwise, that in dealing with any 
stock the donee of the power is acting in the execution of a trust 
shall not be deemed for any purpose to affect any person in whose 
books the stock is inscribed or registered with any notice of the 
trust. 

(10) In this section " trustee " includes a tenant for life and 
a statutory owner. * • . 

DIVISION 2.—INDEMNITIES. 

36. (1) Where a personal representative or trustee liable as Protection 
such for— i jgJS*ta 

. (a) any rent, covenant or agreement reserved by or contained S covenants! 
in any lease ; or Landlord and 

J ' Tenant Act 1915 
(6) any rent, covenant or agreement payable under or"18 '18-

contained in any grant made in consideration of a 
rentcharge ; or 

(c) any indemnity given in respect of any rent, covenant or 
agreement referred to in either of the foregoing para
graphs ; 

- satisfies all liabilities under the lease or grant which may have ie & 17 Geo. v. 
accrued, and been claimed up to the date of the conveyance herein-c"u"•7' 
after mentioned, and where necessary, sets apart a sufficient fund 
to answer any future claim that may be made in respect of any fixed 

VOL. v.—69 
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is * i« Geo. v. and ascertained sum which the lessee or grantee agreed to lay out 
on the property demised or granted, although the period for laying 
out the same may not have arrived, then and in any such case the 
personal representative or trustee may convey the property demised 
or granted to a purchaser, legatee, devisee or other person entitled to 
call for a conveyance thereof and thereafter— 

(i.) he may distribute the residuary real and personal estate 
of the deceased testator or intestate, or as the case 
may be, the trust estate other than the fund (if any) 
set apart as aforesaid to or amongst the persons 
entitled thereto without appropriating any part, or any 

. further part (as the case may be) of the estate of the 
deceased or of the trust estate to meet any future 
liability under the said lease or grant; 

(ii.) notwithstanding such distribution he shall not be person
ally liable in respect of any subsequent claim under 
the said lease or grant. 

(2) This section shall operate without prejudice to the right of 
the lessor or grantor or the persons deriving title under the lessor or 
grantor, to follow the assets of the deceased or the trust property 
into the hands of the persons amongst whom the same may have 
been respectively distributed, and shall apply notwithstanding any
thing to the contrary in the will or other instrument (if any) creating 
the trust. 

(3) In this Section " lease " includes an under-lease and an 
agreement for a lease or under-lease and any instrument giving any 
such indemnity as aforesaid or varying the liabilities under the 
lease ; " grant " applies to a grant whether the rent is created by 
limitation, grant, reservation or otherwise, and includes an agree
ment for a grant and any instrument giving any such indemnity 
as aforesaid or varying the liabilities under the g r a n t ; " lessee " 
and " grantee " include persons respectively deriving title under 
them. 

Protection by 37.<a> (1) With a view to the conveyance to or distribution 
advaerttaiinent3. among the persons entitled to any real or personal property, the 
iu. s. 27. trustees of a settlement or of a disposition on trust for sale or personal 
^sa^if and9(25). representatives, may give notice by advertisement in the 'Government 

Gazette, and in a daily newspaper, published in Melbourne and also if 
the property includes land not situated within fifty miles of the City 
of Melbourne in a daily or weekly newspaper published in the 
district in which the land is situated, and such other like notices, 
including notices elsewhere than in Victoria, as would in any special 
case have been directed by the Court in an action for administration, 
of their intention to make such conveyance or distribution as 

f (a) A former similar section was held to include See also the Administration and Probate Act 1928; 
proprietary claims to assets alleged to form part section 26, as to calling upon a claimant to enforce 
of the estate of a deceased person.—In re Barber, a claim. 
1924 V J J l . , 123. 
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aforesaid, and requiring any person interested to send to the trustees T*UU Act IM*. 
or personal representatives within the time not being less than two 
months, fixed in the notice or where more than one notice is given, 
in the last of tho notices, particulars of his claim in respectr of the 
property or any part thereof to which the notice'relates. 

(2) In the case of a probate or administration granted by the 
Court where the real and personal property of the testator or intes
tate (as the case may be) are sworn not to exceed Five hundred 
pounds, notice by advertisement for the purposes of the last preceding 
sub-section shall so far as regards the contents of the advertisement 
be deemed to be sufficient if given in the form or to the effect of the 
Second Schedule .to this Act and .shall as regards publication be second 
deemed to be sufficient if inserted once in a daily newspaper pub- Sohe4nlllt 

lished in Melbourne, and also where the testator or intestate..resided 
or, carried on business in any place or district in Victoria situated 
more than twenty-five miles from Melbourne, in a daily or weekly 
newspaper (if any) published or circulating in such place or 
district. 

(3) At the expiration of the time fixed by the notice the trustees " 
or personal representatives' may convey or distribute the property 
or any part thereof to which the notice relates, to or among the 
persons entitled thereto, having regard only to the claims whether 
formal or not, of which the trustees or personal representatives 
then had notice, and shall not, as respects the property so conveyed 
or distributed, be liable to any person of whose claim the trustees 
or personal representatives have not had notice at the time of 
conveyance or distribution ; but nothing in this section shall— 

(a) prejudice the right of any person to follow the property, 
or any property representing the same, into the hands 
of any person, other than a purchaser, who has received 
i t ; or 

(6) free the trustees or personal representatives from any 
obligation to make searches or obtain official certifi
cates of search similar to those which an intending 
purchaser would be advised to make or obtain. 

(4) This section applies notwithstanding anything to the 
contrary in the will or other instrument (if any) creating the 
trust. 

28. A personal representative of a deceased person who waspereonai 
registered as the holder of shares not fully paid up in any incorporated JXvedtoX*8 

company may distribute the assets of the estate of such deceased K ^ t a 
person as soon as such personal representative has procured the resPec<1 of .caiio 
registration of some^other person as the holder of the shares without tranSer̂  
reserving any portion of the estate for the payment of any calls ̂ "T"^ 
made after the date of such registration whether made by the com
pany or its directors or by its liquidators in a winding up, but 
nothing herein contained shall affect any right which the company 
or its liquidator may have to follow the assets of such deceased 
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Tnuu Ad 1915. person into the hands of any persons to or amongst whom the same 
have been transferred or distributed/0) 

Protection in 
regard to notice 
when a person 
Is trustee &o. 
•of more than 
•one estate or 
•trust. 
15 & 16 Geo. V. 
e. 19 s. 28. 

Exoneration of 
trustees in 
respect of 
certain powers 
of attorney. 
lb. «. 30. 
lb. s. 29. 

29. (1) A trustee or personal representative acting for the 
purposes of more than one trust or estate shall not, in the absence 
of fraud be affected by notice of any instrument, matter, fact or 
thing in relation to any particular trust or estate if he has obtained 
notice thereof merely by reason of his acting or having acted for the 
purposes of another trust or estate. 

(2) A trustee acting or paying money in good faith under or in 
pursuance of any power of attorney shall not be liable for any such 
act or payment by reason of the fact that at the time of the act or 
payment the person who gave the power of attorney was subject to 
any disability or bankrupt or dead, or had done or suffered some 
act or thing to avoid the power if this fact was not known to the 
trustee at the time of his so acting or paying : 

Provided that— 
(a) nothing in this section shall affect the right of any person 

entitled to the money against the person to whom the 
payment is made ; 

(b) the person so entitled shall have the same remedy against 
the person to whom the payment is made as he would 
have had against the trustee; 

(c) nothing in this section shall repeal or prejudice the provi
sions of any Act now or hereafter to be in force relating 
to powers of attorney and in particular where the 
power of attorney is filed under the Instruments Act 
1928 nothing in this section shall apply to any act 
done or payment made by a trustee after revocation 
of the power has been registered under that Act. 

Implied 
Indemnity of 
trustees. 
lb. ». 36. 
lb. s. 30. 

30. (1) A trustee shall be chargeable only for money and 
securities actually received by him notwithstanding his signing any 
receipt for the sake of conformity, and shall be answerable and 
accountable only for his own acts, receipts, neglects or defaults, and 
not for those of any other trustee, nor for any banker, broker or 
other person with whom any trust money or securities may be 
deposited, nor for the insufficiency or deficiency of any securities, 
nor for any other loss unless the Same happens through his own 
wilful default.^ 

(2) A trustee may reimburse himself or pay or discharge out of 
the trust premises all expenses incurred in or about the execution 
of the trusts or powers. 

, ̂ (o) This is a special enabling section for the 
benefit of exeoutors, &c, and, if the power is 
exercised, cuts down the effect of section 2S4 of the 
Companies Act 1928.—Re The Melbourne Flour 
Milling Co. Pty. Ltd., 1908 V.L.R., 517. 

(6) Apart from express enactment a trustee 

cannot delegate the confidence reposed in him as 
to the receipt of moneyB unless there is practically 
a necessity or a justification by the usage of man
kind.—McMillan v. McMillan, 17 V.L.R., 33. See 
now section 23. 

! 
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DIVISION 3.—MAINTENANCE, ADVANCEMENT AND PROTECTIVE TRUSTS. 

31.(o> (1) Where any property is held by trustees in trust ioTTruaiAct 
any person for any interest whatsoever, whether vested, or contin- Sana's"(*' 
gent, then, subject to any prior interests or charges affecting that Jn°ome

t°orPply 

p r o p e r t y maintenance 

(a) during the infancy of any such person, if his interest so Sccnmniato 
long continues, the trustees may, at their sole discre-
tioa, pay to his parent or guardian (if any) or otherwise ^a^J'ae0 v . 
apply for or towards his maintenance, education, ore.i9s.si. 
benefit, the whole or such part (if any) of the income 
of that property as may, in all the circumstances, be 
reasonable, whether or not there is— 

(i.) any other fund applicable to the same purpose; or 
(ii.) any person bound by law to provide for his 

maintenance or education ; and 
(6) if such person on attaining the age of twenty-one years 

has not a vested interest in such income, the trustees 
shall thenceforth pay the income of that property and 
of any accretion thereto under sub-section (2) of this 
section to him, until he either attains a vested interest 
therein^ or dies, or until failure of his interest: 

Provided that, in deciding whether the whole or any part of the 
income of the property is during a minority to be paid or applied 
for the purposes aforesaid, the trustees shall have regard to the age 
of the infant and his requirements and generally to the circum
stances of the case, and in particular to what other income (if any) 
is applicable for the same purposes ; and where trustees have notice 
that the income of more than one fund is applicable for those 
purposes, then, so far as practicable, unless the entire income of the 
funds is paid or applied as aforesaid or the Court otherwise directs, 
a proportionate part only of the income of each fund shall be so paid 
or applied. 

(2) During the infancy of any such person, if his interest so long 
continues, the trustees shall accumulate all the residue of that 
income in the way of compound interest by investing the same and 

(a) Under the section formerly in force (see directed that if no such child attained 21 or was 
Trusts Act 1915, section 35) it was held that the living at his son's death, without leaving issue 
Court had power, in a proper case, to authorize an him her, or them surviving, then the trustees 
increase of a specified rate of allowance provided were to stand possessed of the trust premises upon 
under a will for the maintenance and education of trust to realize and pay the proceeds to the 
infant beneficiaries ; but no power to make such trustees of a certain hospital, 
an increase was conferred upon the trustees Held, under the section formerly in force that 
themselves by that section.—In the estate of the trustee had no discretion as to the main ten -
Clement (Neill v. Glenny), 5 A.L.R.," 195. ance or education of the infants, the property 

A testator, by his will, after directing payment being held neither absolutely nor contingently 
of his debts and funeral and testamentary expenses, upon the events specified by that section.—The 
devised and bequeathed all his real and personal Perpetual Executors and Trustees Association of 
estate upon trust to pay and divide it unto and Australia Limited v. England, 27 V.L.R., 443. 
amongst the childrer. of his son living at the time This case was distinguished—In the will of Watt-
of his son's death, who should attain the age of 21 work, 1920 V.L.R., 366. 
years, and he declared that no such child should As to the power of the Court to make vesting 
take or receive any part of the estate until the orders, &c., with a view to application of income, 
youngest of the children should have attained 21 see section 53 of this Act. 
or until the death of his son. He also by his will 

V 
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15 * M Goo. v. the resulting income thereof from time to time in authorized invest
ments, and shall hold those accumulations as follows :— 

(a) If any such person— 
(i.) attains the age of twenty-one years, or marries 

under that age, and his interest in such 
income during his infancy or until his mar
riage is a vested interest; or 

(ii.) on attaining the age of twenty-one years or on 
marriage under that age becomes entitled to 
the property from which such income arose 
in fee-simple, absolute or determinable, or 
absolutely, or for an entailed interest; 

the trustees shall hold the accumulations in trust for 
such person absolutely, but without prejudice to any 
provision with respect thereto contained in any 

N settlement by him made under any statutory powers 
during his infancy, and so that the receipt of such 
person after marriage, and though still an infant, shall 
be a good discharge ; and 

(6) In any other case the trustees shall, notwithstanding 
that such person had a vested interest in such income, 
hold the accumulations as an accretion to the capital 
of the property from which such accumulations arose, 
and as one fund with such capital for all purposes, and 
so that if such property is settled land, such accumu
lations shall be held upon the same trusts as if the 
same were capital money arising therefrom ; 

but the trustees may, at any time during the infancy of such person 
if his interest so long continues, apply those accumulations, or any 
part thereof, as if they were income arising in the then current 
year. 

(3)((t) This section shall apply in the case of a contingent interest 
only if the limitation or trust carries the intermediate income of the 
property, but it applies to a future or contingent legacy by the 
parent of, or a person standing in loco parentis to, the legatee, if 
and for such period as, under the general law, the legacy carries 
interest for the maintenance of the legatee, and in any such case as 
last aforesaid the rate of interest shall (if the income available is 
sufficient, and subject to any rules of court to the contrary) be five 
pounds per centum per annum. 

(4) This section shall appy to a vested annuity in like manner 
as if the annuity were the income of property held by trustees in trust 
to pay the income thereof to the annuitant for the same period for 
which the annuity is payable, save that in any case accumulations 
made during the infancy of the annuitant shall be held in trust for 
the annuitant or his personal representatives absolutely. 

rro*«4di9i5 (5) This section shall not apply where the instrument (if any) 
under which the interest arises came into operation before the 

(o) Soe Wills Act 1928, seotion 34, as to contingent and future testamentary gifts carrying the 
intermediate inoome unless otherwise expressly disposed of. 

I 
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commencement of this Act, but in cases of instruments coming into 15 & IS Geo. v. 
operation before such commencement section thirty-four of the ^'Pfoptrt 
Trusts Act 1915 (as amended by section nine of the Real Property Act ioia i. 9. 
Act 1918) and section thirty-five of the Trusts Act 1915 shall notwith
standing the rej>eal of those Acts continue to apply as if those Acts 
had not been repealed. 

32.<°> (1) Trustees may at any. time or times pay or apply power0f 
any capital money subject to a trust, for the advancement or benefit, advancement. 
in such manner as they in their absolute discretion think fit, of 
any person entitled to the capital of the trust property or of any 
share thereof, whether absolutely or contingently on his attaining 
any specified age or on the occurrence of any other event, or subject 
to a gift over on his death under any specified age or on the occurrence 
of any other event, and whether in possession or in remainder or 
reversion, and such payment or application may be made notwith
standing that the interest of such person is liable to be defeated by 
the exercise of a power of appointment or revocation, or to be 
diminished by the increase of the class to which he belongs : 

Provided that— , 
(a) the money so paid or applied for the advancement or 

benefit of any person shall not exceed altogether in 
amount one-half of the presumptive or vested share 
or interest of that person in the trust property; and 

(a) Under the section formerly in force (see 
Trusts Act 1915, section 65), where a judge had 
power to order that corpus, where it did not exceed 
£2,000 in value, be' broken into for an infant's' 
maintenance or benefit, and to order a sale of 
property, the following cases were decided :— 

An application under that section for leave 
to break in upon an infant's capital in order, prin
cipally, to provide fees for his medical course at 
the University, refused.—In re Lazarus, 3 A.L.R., 
166 ; but cf. In re Kean, 1911 V.L.R., 165. 

In fixing the amount of maintenance of an 
infant who resided with its mother an extra 
amount might bo allowed by reason of the poverty 
of the mother.—In re Jones, 25 V.L.R., 182. 

Applications to break into corpus for the purpose 
of past maintenance of infants would be refused 
unless it wasjshown that there were some special 
circumstances explaining why the application 
was not made before the money was spent, or 
that the applicant has been compelled by urgency 
to expend money on maintenance.—In re X., 29 
V.L.R., 270. See, too, In re Sangal, 9 A.L.R., 
178 ; and In re Syrnons, 24 V.L.R., 664. • 

The Court would direct the application of the 
corpus of a trust fund for the education of an 
infant beneficiary where satisfied that it was for 
the infant's benefit.—In re English, 1909 V.L.R., 
430. 

For form of order, see In re Willey, 5 A.L.R., 
C.N., 57. 

There was no .power under that section to 
direct a sale of trust property with a view to the 
purchase of other property with the proceeds, the 

power to direct investment of the proceeds of a 
sale of trust property being limited to investment 
on security.—Re Duggan, 7 A.L.R., 214. 

The general jurisdiction of the Court to order 
past and future maintenance money for an infant 
out of corpus tOjWhich he was entitled under a 
will is not by reason of that section restricted to 
eases in which the capital value of the property in 
question does not exceed £2,000.—In re UphiU, 
1916 V.L.R., 168. 

A testator left his estate valued at about £1,000 
to his wife during widowhood, and afterwards to 
such of his children as attained 21 years of age. 
Upon the application of the widow, an order was 
made giving liberty to the executors to pay to 
the widow out of the corpus of the estate a weekly 
sum for the maintenance of each infant until he 
or she attained the age of 16.—He Atcott, 21 
A.L.R., 163 ; 1915 V.L.R., 227. 

The application if not made by the trustee of 
the fund should be made by the infant by his 
next friend. Such application should be made on 
summons. If it involved some matter in contest 
between the trustee and any other party it is 
more suitably made by originating summons. 
Generally it is desirable that the application 
should be made on notice to the trustee if made 
by the infant, and on notice to some one repre
senting the infant if made by the trustee. These 
requirements affect applications based upon that 
section as well as those based upon the general 
jurisdiction of the Court in respect of trusts or to 
the property of infants.—In re Buckley, 1924 
V.L.R., 243. 
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is A ie Geo. v. (6) if that person is or becomes absolutely and indefeasibly 
c'19' entitled to a share in the trust property the money so 

paid or applied shall be brought into account as part 
of such share ; and 

(c) no such payment or application shall be made so as to 
prejudice any person entitled to any prior life or other 
interest, whether vested or contingent, in the money 
paid or applied unless such person is in existence and 
of full age and consents in writing to such payment or 
application. 

(2) This section applies only where the trust property consists 
of money or securities or of property held upon trust for sale calling 
in and conversion, and such money or securities, or the proceeds of 
such sale calling in and conversion are not by statute or in equity 
considered as land,(a) or applicable as capital money for the purposes 
of the Settled Land Act 1928. 

(3) This section does not apply to trusts constituted or created 
before the commencement of this Act. 

Provision as to 33. Without limiting the generality or effect of the last 
Maturation, preceding section where any property is held by trustees in trust 
Trusts Act for any persons either absolutely or contingently on attaining a 

specified age, or on the occurrence of any event previously to attain
ing that age, and when the capital value of such property does not 
exceed Two thousand pounds and the income of such property is 
insufficient to provide for the maintenance and education of such 
persons, a judge in chambers*6' may direct the application of the 
income derived from the property and such part of the principal 
as may be necessary for the maintenance and education of such 
persons'*0 ; and in case the trustees have no power to sell the 
property, then the judge may order the sale of the whole or any 
part thereof and direct investment of the whole or any part of the 
proceeds of sale.(i) 

Protective 34. (1) Where any income, including an annuity or other 
SM^M periodical income payment, is directed to be held on protective 

trusts for the benefit of any person (in this section called " the 

(a) See Settled Land Act 1928, section 75 (5). 
(6) As to mode of making application under 

this section, see In re Buckley, 1924 V.L.R., 243. 
The general jurisdiction of the Court to order 

past and future maintenance money for an infant 
out of corpus to which he is entitled is not limited 
by this section.—In re Uphill, 1916 V.L.R., 168. 

(c) An application under this section for leave 
to break in upon an infant's capital, in order to 
provide fees for his medical course at the Uni
versity, refused.—In re Lazarus, 3 A.L.R., 156, 
but cf. In re Kean, 1911 V.L.R., 165. 

In fixing the amount of maintenance of an 
Infant v. ho resides with his mother an extra 
amount may be allowed by reason of the poverty 
of the mother.—In re Jones, 25 V.L.R., 182. 

Applications to break into corpus for the pur
pose of past maintenance of infants will be refused 
unless it be shown that there are some special 

circumstances explaining why the application was 
not made before the money was spent, or that 
the applicant has been compelled by urgency to 
expend money on maintenance.—In re X, 29 
V.L.R., 270. See also In re Sangal, 9 A.L.R., 
178 : In re Symons, 24 V.L.R., 664. 

The Court will direct the application of the 
corpus of a trust fund for the education of an 
infart beneficiary where satisfied that it is for 
the infant's benefit.—In re Erglish, 1909 V.L.R., 
430. 

Foi fonP of order, see In te Willey, 5 A.L.R. 
(C.N. 57. 

(d) There is no power unu^r this section to 
direct a sale of trust property with a view to 
the purchase of other property with the proceeds, 
the power to direct investment of the proceeds 
of a sale of trust property being limited to invest
ment on security.—Be Duggan, 7 A.L.R., 214. 
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principal beneficiary ") for the period of his life or for any less period, is * n Geo. v. 
then, during that period (in this section called the " trust period " ) c ' 1 9 , 

the said income shall, without prejudice to any prior interest, be 
held on the following trusts, namely :— 

(a) Upon trust for the principal beneficiary during the trust 
period or until he, whether before or after the 
termination of any prior interest, does or attempts to 
do or suffers any act or thing, or until any event 
happens, other than an advance under any statutory 
or express power, whereby if the said income were 
payable during the trust period to the principal bene
ficiary absolutely during that period, he would be 
deprived of the right to receive the same or any part 
thereof, in .any of which cases, as well as on the 
termination of the trust period, whichever first happens, 
thiB trust of the said income shall fail or determine; 

(b) If the trust aforesaid fails or determines during the 
subsistence of the trust period, then, during the residue 
of that period, the said income shall be held upon 
trust for the application thereof for the maintenance 
or support, or otherwise for the benefit, of all or any 
one or more exclusively of the other or others of the 
following persons (that is to say)— 

(i.) the principal beneficiary and his or her wife or 
husband (if any), and his or her children or 
more remote issue (if any) ; or 

(ii.) if there is no wife or husband or issue of the 
principal beneficiary in existence, the prin
cipal beneficiary and the persons who would, 
if he were actually dead, be entitled to the 

, trust property or the income thereof or to 
the annuity fund (if any), or arrears of the 
annuity, as the case may be ; 

&3 the trustees in their absolute discretion, without 
being liable to account for the exercise of such discre
tion, think fit. 

(2) This section does not apply to trusts coming into operation 
before the commencement of this Act, and has effect subject to any 
variation of the implied trusts aforesaid contained in the instrument 
creating the trust. 

(3) Nothing in the last preceding section operates to validate Trust liable to 
any trust which would, if contained in the instrument creating the validated. 
trust, be liable to be set aside. ">• s. 83 (3). 

PART HI.—APPOINTMENT AND DISCHARGE OP TRUSTEES. 

35. (1) Where, at the commencement of this Act, there are Limitation of 
more than four trustees of a settlement of land, or more than four t̂ teUes!bcr of 

trustees holding land on trust for sale, no new trustees shall (except n>. »• s*-
where on the appointment the number is four or less) be capable of 
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is & i6 Geo. v. being appointed until the number ia reduced to less than four, and 
thereafter the number shall not be increased beyond four. 

(2) In the case of settlements and dispositions on trust for sale 
of land made or coming into operation after the commencement of 
this Act— 

(a) the number of trustees thereof shall not in any case 
exceed four, and where more than four persons are 
named as such trustees, the four first named (who are 
able and willing to act) shall alone be the trustees, and 
the other persons named shall not be trustees unless 
appointed on the occurrence of a vacancy ; 

(b) the number of the trustees shall not be increased beyond 
four. 

(3) This section applies only to settlements and dispositions of 
land, and the restrictions imposed on the number of trustees do not 
apply— 

(a) in the case of land vested in trustees for charitable, 
religious, or public purposes ; or 

(6) where the net proceeds of the sale of the land are held for 
like purposes ; or 

(c) to the trustees of a term of years absolute limited by a 
settlement on trusts for raising money, or of a like term 
created under the statutory remedies relating to annual 
sums charged on land.(a) 

Power of 3 6 . (1) Where a trustee, either original or substituted, and 
OTaddiuouai0" whether appointed by a court or otherwise, is dead, or remains out 
trustees. 0f Victoria for more than two years, or desires to be discharged 
Trusts Act 1915 ,. „ , , , , j . j • t i 
$. 14 (i), (3), (4). trom all or any of the trusts or powers reposed in or conferred on 
ib. B. so. him, or refuses or is unfit to act therein, or is incapable of acting 

therein, or is an infant, then, subject to the restrictions imposed by 
this Act on the number of trustees,— 

(a) the person or persons nominated*6* for the purpose of 
appointing new trustees by the instrument (if any) 
creating the t r u s t ; or 

(6) if there is no such person, or no such person able and 
willing to act, then the surviving or continuing trustees 
or trustee for the time being, or the personal repre
sentatives of the last surviving or continuing trustee ; 

may, by writing, appoint one or more other persons (whether or not 
being the persons exercising the power) to be a trustee or trustees 
in the place of the trustee so deceased remaining out of Victoria, 
desiring to be discharged, refusing, or being unfit or being incapable, 
or being an infant as aforesaid.(c) 

(o) See Property Law Act 1928, section 125. (c) A surviving trustee has a discretion to 
(6) Under the section formerly in force it was exercise in the appointment of new trustees, and 

doubted whether the donees of a power to appoint this discretion must be exercised without being 
new trustees, whether statutory or arising under controlled by any other person. Therefore, where 
a trust instrument, might appoint themselves.— a surviving trustee and the administratrix of a 
In re Hams Settlement, 1919 V.L.R., 187. Words deceased trustee join in the appointment of new 
have now been added. trustees such appointment is invalid.—In the 
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(2) Where a trustee has been removed under a power contained ie * 16 Geo. v. 
in the instrument creating the trust, then, a new trustee or new 
trustees may be appointed in the place of the trustee who is removed 
as if he were dead, or in the case of a corporation, as if the corporation 
desired to be discharged from the trust, and the provisions of this 
section shall apply accordingly, but subject to the restrictions 
imposed by this; Act on the number of trustees. 

(3) Where a corporation being a trustee is or has been dissolved, 
either before or after the commencement of this Act, then, for the 
purposes of this: section and of any corresponding previous enactment, 
the corporation shall be deemed to be and to have been from the 
date of the dissolution incapable of acting in the trusts or powers 
reposed in or conferred on the corporation. 

(4) The power of appointment given by sub-section (1) of this comp. 
section or any corresponding previous enactment to the personal i™1'^1915 

representatives of a last surviving or continuing trustee shall be and 
shall be deemed always to have been exercisable by the executors 
for the time being (whether original or by representation) of such 
surviving or continuing trustee who have proved the will of their 
testator or by the administrators for the time being of such trustee 
without the concurrence of any executor who has renounced or has 
not proved. 

(5) But a sole or last surviving executor intending to renounce, 
. or all, the executors where they all intend to renounce, shall have 

and shall be deemed always to have had power, at any time before 
renouncing probate, to exercise the power of appointment given by 
this section, or by any corresponding previous enactment, if willing 
to act for that purpose and without thereby accepting the office of 
executor. 

(6) Where; a sole trustee, other than a trustee company, is or 
has been originally appointed to act in a trust, or where, in the case 
of any trust there are not more than three trustees (none of them 
being a trustee company) either original or substituted and whether 
appointed by the Court or otherwise, then and in any such case— 

(a) the ' person or persons nominated for the purpose of 
appointing new trustees by the instrument (if any) 
creating the trust; or 

(6) if there is no such person, or no such person able and 
willing to act, then the trustee or trustees for the time 
being, 

the private Act of the National Trustees Company 
(see now section 11 of the Trustee Companies Act 
1928), and to appoint the company as sole trustee 
in their, place: Held, that the appointment was 
invalid, and that the trustee company could not 
for the purposes of this section, be treated as the 
equivalent of two trustees.—Be Ritchie, 28 V.L.R., 
255, distinguished ; In re the Transfer of Land Act 
1890, ex parte Edmonds, 18 A.L.E., 41. 

Estate of Joseph Ohadder Diamond (Bichford v. 
Bank of Australasia), 13 A.L.T.; 18. 

Where there is trust property' in this State as 
well as in England,, and a vacancy occurs in the 
number of the trustees in this State, a new trustee 
may be appointed to fill such vacancy.—Wilmot 
v. Thorpe, 16 V.L.R., 85. , 

Where the two trustees under a will, which 
contained no provision for the appointment of a 
new trustee, purported to act under section 7 of 
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16 & 18 Geo. v. may, by writing, appoint another person or other persons to be an 
additional trustee or additional trustees, but it shall not be obliga
tory to appoint any additional trustee, unless the instrument (if any) 
creating the trust, or any statutory enactment provides to the 
contrary, nor shall the number of trustees be increased beyond four 
by virtue of any such appointment. 

Tmtta Act 1915 (7) Eve ry n^w trustee appointed under th is section as well 
«• i« (3). before as after all the t rus t proper ty becomes b y law, or by assur

ance, or otherwise, vested in him, shall have t he same powers, 
authori t ies and discretions, and m a y in all respects ac t as if he had 
been originally appointed a t rustee b y the ins t rument (if any) creating 
the trust. 

a. t. u (4). (8) The provisions of this section relative t o a trustee who is 
dead include the case of a person nominated trustee in a will bu t 
dying before t h e tes tator , and those relative t o a continuing trustee 
include a refusing or retiring trustee, if willing t o act in the execution 
of t h e provisions of this section. 

(9) Where a lunatic, being a trustee, is also entitled in posses
sion to some beneficial interest in the t rus t property, no appointment 
of a new trustee in his place shall be made by t h e continuing trustees 
or trustee under this section, unless leave has been given by the 
Court or a judge thereof to make t h e appointment . 

supplemental 3 7 . (1) On the appointment of a trustee for the whole or any 
^pomTe^o*? pa r t of t rus t property— 
tru8tees- (a) the number of trustees may , subject t o t h e restrictions 
ib]g!s7. ' imposed by this Act on t he number of trustees, be 

increased ; and 
(6) a separate set of trustees, n o t exceeding four, m a y be 

appointed for any part of the trust property held on 
trusts distinct from those relating to any other part or 
parts of the trust property, notwithstanding that no 
new trustees or trustee are or is to be appointed for 
other parts of the trust property, and any existing 
trustee may be appointed, or remain one of such 
separate set of trustees, or, if only one trustee was 
originally appointed, then, save as hereinafter provided, 
one separate trustee may be so appointed ; and 

(c) it shall not be obligatory, save as hereinafter provided, 
to appoint more than one new trustee where only one 
trustee was originally appointed,' or to fill up the 
original number of trustees where more than two 
trustees were originally appointed, but, except where 
only one trustee was originally appointed, and a sole 
trustee when appointed will be able to give valid re
ceipts for all capital money,(a) a trustee shall not be 
discharged from his trust unless there will be either a 
trustee company or at least two individuals to act as 
trustees to perform the trust; and 

( o) See section 14 (2) where certain moneys for which a sole trustee cannot give a valid receipt 
are mentioned. 
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(d) any assurance or thing requisite for vesting the trust is * i« o«o. v. 
property, or any part thereof, in a sole trustee, or0 ' 
jointly in the persons who are the trustees, shall be 
executed or done. 

(2) Nothing in thip Act shall authorize the appointment of a 
sole trustee, not being a trustee company, where the trustee when 
appointed would not be able to give valid receipts for all capital 
money arising under the trust.(a) 

38. (1) A statement contained in any instrument coming into Evidence as to 
operation after the commencement of this Act by which a new tast?noy ,n * 
trustee is appointed for any purpose connected with land, to the a- *•38-
effect that a trustee has remained out of Victoria for more than two 
years or refuses or is unfit to'act, or is incapable of acting, or that 
he is not entitled to a beneficial interest in the trust property in 
possession, shall, in favour of a purchaser of a legal estate, be 
conclusive evidence of the matter stated. 

(2) In favour of such purchaser any appointment of a new trustee 
depending on that statement, and any vesting declaration, express 
or implied, consequent on the appointment, shall be valid. 

39. (1) Where a trustee is desirous of being discharged from Retirement of 
the trust, and after his discharge there will be either a trustee com- fnt'̂ 6 wUhont 

pany or at least two individuals to act as trustees to perform the »pp°ta*'»ent. . 
trust, then, if such trustee as aforesaid by deed declares that he is«. is. 
desirous of being discharged from the trust, and if his co-trusteeslb- "• "• 
and such other person (if any) as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to the vesting 
in the co-trustees alone of the trust property, the trustee desirous 
of being discharged shall be deemed to have retired from the trust, 
and shall, by the deed, be discharged therefrom under this Act, 
without any new trustee being appointed in his place. 

(2) Any assurance or thing requisite for vesting the trust 
property in the continuing trustees alone shall be executed or done. 

40. (1) Where by a deed a new trustee is appointed to perform vesting of 
any trust, thed— K £ o T t y 

(a) if the deed contains a declaration by the appointor to the ^ ^ ^ 
effect that any estate or interest in any land subject it.». 17. 
to the trust, or in any chattel so subject, or the right to 2™™/̂ °/g'flf 
recover or receive any debt or other thing in action so n,. s. 40. 

„ subject, shall vest in the persons who by virtue of the 
deed become or are the trustees for performing the 
trust, the deed shall operate, without any conveyance 
or assignment, to vest in those persons as joint tenants 
and for the purposes of the trust the estate interest or 
right to which the declaration relates ; and 

(6) if the deed is made after the commencement of this Act 
and does not contain such a declaration, the deed 
shall, subject to any express provision to the contrary 
therein contained, operate as if it had contained such 

(a) See note to the last preceding sab-section. 
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Tnutt Act IOIS a declaration by the appointor extending to all the 
estates, interests and rights with respect to which a 
declaration could have been made. 

(2) Where by deed a retiring trustee is discharged under the 
statutory power without a new trustee being appointed, then— 

(a) if the deed contains Such a declaration as aforesaid by 
the retiring and continuing trustees, and by the other 
person (if any) empowered to appoint trustees, the 
deed shall, without any conveyance or assignment, 
operate to vest in the continuing trustees alone, as 
joint tenants, and for the purposes of the trust, the 
estate, interest or right to which the declaration 
relates ; and 

(6) if the deed is made after the commencement of this Act 
and does not contain such a declaration, the deed shall, 
subject to any express provision to the contrary therein 
contained, operate as if it had contained such a 
declaration by such persons as aforesaid extending to 
all the estates, interests and rights with respect to 
which a declaration could have been made. 

(3) An express vesting declaration, whether made before or 
after the commencement of this Act, shall, notwithstanding that the 
estate, interest or right to be vested is not expressly referred to, 
and provided that the other statutory requirements were or are 
complied with, operate and be deemed always to have operated (but 
without prejudice to any express provision to the contrary contained 
in the deed of appointment or discharge) to vest in the persons 
respectively referred to in sub-sections (1) and (2) of this section, 
as the case may require, such estates, interests and rights as are 
capable of being and ought to be vested in those persons. 

(4) This section shall not extend— 
(a) to land conveyed by way of mortgage for securing money 

subject to the trust, except land conveyed on trust 
for securing debentures or debenture stock ; 

(6) to land held under a lease which contains any covenant, 
condition or agreement against assignment or disposing 
of the land without licence or consent, unless, prior to 
the execution of the deed containing expressly or 
impliedly the vesting declaration, the requisite licence 
or consent has been obtained, or unless, by virtue of any 
statute or rule of law, the vesting declaration, express 
or implied, would not operate as a breach of covenant 
or give rise to a forfeiture ; 

(c) to any share, stock, annuity or property which is only 
transferable in books .kept by a company or other 
body, or in manner directed by or under an Act of 
Parliament. 

In this sub-section "lease" includes an under-lease and an 
agreement for a lease or under-lease. 
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i (5) For purposes of registration of the deed under Part I. of the TnuuAetiau 
Property Law Act 1928 the person or persons making the declaration 
expressly or impliedly shall be deemed the conveying party or parties, 
and the conveyance shall be deemed to be made by him or them 
under a power conferred by this Act. 

(6) This section applies to deeds of appointment or discharge 
executed after the nineteenth day of February One thousand eight 
hundred and ninety-six. 

PART IV.—POWERS OF THE CouET.(a) 

DIVISION 1.—APPOINTMENT OF NEW TRUSTEES. 

4 1 . (1) The Court may, whenever it is expedient to appoint a Power of court 
new trustee or new trustees, and it is found inexpedient difficult or J ? S " " new 

impracticable so to do without the assistance of the Court, make an ^"f^f Il1
)
916' 

order appointing a new trustee or new trustees either in substitution ii,. s. 41! 
for or in addition to any existing trustee or trustees, or although 
there is no existing trustee.(6) 

In particular and without prejudice to the generality of the 
foregoing provision, the Court may make an order appointing a new 
trustee in substitution for a trustee who is convicted of felony, or 
is a lunatic or person of unsound mind, or is a bankrupt, or is a 
corporation which is in liquidation or has been dissolved. 

(2) Nothing in this section gives power to appoint an executor 
or administrator. 

42. An order under the t last • preceding section, and any Effect of order 
consequential vesting order or conveyance, shall not operate further prSSg 
or otherwise as a discharge to any former or continuing trustee than ^ctlon-_ 
an appointment of new trustees under any power for that purpose u,. 8.41 (3>. 
contained in any instrument would have operated. 

43 . Every trustee appointed by a court of competent juris-powers of new 
diction shall, as well before as after the trust property becomes by SjJjjSntcd by 
law, or by assurance or otherwise, vested in him, have the same the Court-
powers, authorities and discretions;. and may in all respects act as Ib *' 4S° 
if he had been originally appointed a trustee by the instrument (if 
any) creating the trust. 

' (a) Under the Rules of the Supreme Court a vesting order.—Be Streeter, 11 A.L.R., 99. 
many applications under this Act may be made See In re Ham's Settlement,' 1919 V.L.R., as to
by summons in Chambers. See Orders LIV., appointment by Court of executors of the settlor-
Lv. , etc. (the executors being the persons having power to 

(6) A testator by his will appointed two persons appoint new trustees) with a third person, as'new 
as exeoutors thereoJi but did not name any persons trustees. See note (6) to section 36. 
as trustees. One of the executors, after probate, For a case where a trustee company was ap-
disappeared, and his whereabouts were unknown pointed together with two individuals, although 
for upwards of seven years. Upon petition the the will provided that " no corporation, &c.,_ 
Court removed hirr. from his constructive trustee- should be appointed," see In re Wilson, 1923. 
ship, appointed a new trustee in his place, and made V.L.R., 277. • 
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DIVISION 2.—VESTING ORDERS. 
Trwtt Act 1915 44.(o) In any of the following cases, namely— 
Vesting orders (a) Where the Court appoints or has appointed a trustee, or 
i l l i6 Geo v where a trustee has been appointed out of court under 
c. 19. s. 44.' ' any statutory or express power ; 

(6) Where a trustee entitled to or possessed of any land or 
interest therein, whether by way of mortgage or other
wise, or entitled to a contingent right therein, either 
solely or jointly with any other person— 

(i.) is an infant or a lunatic or person of unsound 
mind ; or 

(ii.) is out of the jurisdiction of the Court; or 
(iii.) cannot be found,(i>) or, being a corporation, 

has been dissolved; 
(c) Where it is uncertain who was the survivor of two or more 

trustees jointly entitled to or possessed of any interest 
in land; 

(d) Where it is uncertain whether the last trustee known to 
have been entitled to or possessed of any interest in 
land is living or dead ; 

(e) Where there is no personal representative of a deceased 
trustee who was entitled to or possessed of any interest 
in land, or where it is uncertain who is the personal 
representative of a deceased trustee who was entitled 
to or possessed of any interest in land ;(c) 

( / ) Where a trustee jointly or solely entitled to or possessed 
of any interest in land, or entitled to a contingent 
right therein, has been required, by or on behalf of a 
person entitled to a conveyance of the land or interest 
or a release of the right, to convey the land or interest 
or to release the right, and has wilfully refused or 
neglected to convey the land or interest or release 
the right for twenty-eight days after the date of the 
requirement ;(i) 

(o) The provisions of this section empower the 
Court to make a vesting order with respect to land 
under the operation of the Transfer of Land Act. 
The form of order considered.—In re Fink, 1910 
V.L.R., 337. 

Though in general the Court will not appoint 
new trustees where there are available persons 
who can make the appointment, yet if the appli
cant has for other reasons to resort to the Court 
the appointment may be made to save expense 
and give oomplete relief.—In the will of Tunstall, 
1921 V.L.R., 559. 

(6) The Court will not make a vesting order 
under this section merely by way of getting over 
a difficulty arising from the loss of title deeds.— 
In re Weston, 2 W. & W. (Eq.), 55. 

(c) V., for valuable consideration, covenanted to 
transfer the whole of his property to C , including 
a Crown lease subject to a mortgage. V. after
wards executed a transfer of the lease, but mean
while the mortgagees had obtained the issue of a 

Crown grant and registered it in the name of V., 
who died without having transferred the fee-
simple of the land to C. V., so far as was 
known, had no relatives, and no personal repre
sentative had been appointed. Upon petition by 
C. an order was made, without any notice, vesting 
the land in C , subject to the mortgage.—In re 
Vance, 1906 V.L.R., 664. 

(d) Where one of two trustees is out of the 
jurisdiction and the other has been removed by 
the Court, and an order made that he should 
execute a conveyance to a new trustee appointed 
in his place, a demand by the solicitors of the new 
trustee upon such displaced trustee to execute a\ 
conveyance is not a sufficient demand upon which 
to base an appUcation under this section for an 
order vesting the estate in such new trustee. 
Semble, that one trustee could not apply without 
the other for such vesting order.—Kendell v. 
Thomson, 5 W.W. & a'B. (E.), 135. 
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(g) Where land or any interest therein is vested in a trustee is &u oeo,T. 
whether by way of mortgage or otherwise, and it0-19 ' 
appears to the Court to be expedient; 

the Court may make an order (in this Act called a vesting order) 
vesting the land or interest therein in any such person in any such 
manner and for any such estate or interest as the Court may direct, 
or releasing or disposing of the contingent right to such person as the 
Court may direct: 

Provided that— 
(i.) Where the order is consequential on the appointment of 

a trustee the land or interest therein shall be vested 
for such estate as the Court may direct in the persons 
who on the appointment are the trustees ; and 

(ii.) Where the order relates to a trustee entitled or 
formerly entitled jointly with another person, and 
such trustee is an infant or lunatic or person of 
unsound mind or out of the jurisdiction of the 
Court or cannot be found, or being a corporation has 
been dissolved,(a) the land interest or right shall be 
vested in such other person who remains entitled, 
either alone or with any other person the Court may 
appoint. 

45 . Where* any interest in land is subject to a contingent orders as to 
right in an unborn person or class of unborn persons who, on 3j$£ITunbo™ 
coming into existence would, in respect thereof, become entitled peKons-
to or possessed of that interest on any trust, the Court may».'s9. 
make an order releasing the land or interest therein from the **>• "•45-
contingent right or may make an order vesting in any person 
the estate or interest to or of which the unborn person or class 
of unborn persons would, on coming into existence, be entitled or 
possessed in the land. 

46. Where any person entitled to or possessed of any interest vesting order 
in land, or entitled to a contingent right in land, by way of security conveyance by 
for money, is a,n infant or a lunatic or person of unsound mind, the ^^Sig^ 
Court may ma,ke an order vesting or releasing ,or disposing of the n.«. «>. 
interest in the land or the right in like manner as in the case of a n- "• *6-
trustee under like disability/6* 

47. Where any court gives a judgment or makes an order consequential on 
directing the sale or mortgage of any land, every person who is ^•noS^'of 
entitled to or possessed of any interest in the land, or entitled to aland-
contingent right therein, and is a party to the action or proceeding vo. B. a. 

(a) Compare Property Law Act 1928, section new trustee in her stead, pursuant to power in 
X79. that behalf, the Court has power under this section 

(6) Where one o£ two trustees of land under the to make an order vesting such lands in the con-
Transfer of Land Act 1928 has become incapable tinuing and the new trustees.—In re Hope, 1910 
of transacting business from infirmity and illness, V.L.E., 492. 
and the continuing trustee has duly appointed a 

VOL. v.—70 ; 
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Twt* Atiwu. in which the judgment or order is given or made or is otherwise bound 
by the judgment or order, shall be deemed to be so entitled or pos
sessed, as the case may be, as a trustee for the purposes of this Act, 
and the Court may, if it thinks expedient, make an order vesting 
the land or any part thereof for such estate or interest as the 
Court thinks fit in the purchaser or mortgagee or in any other 
person.(a) 

vesting otder 4 8 . Where a judgment is given for the specific performance of 
consequential , , . " • j . j . • T -t t ,-J- 1 

on judgment a contract concerning any interest m land, or for partition or sale 
j»rformaflnCce in lieu of partition or exchange of any interest in land, or generally 
it » 43 where any judgment is given for the conveyance of any interest in 
16 & 16 Geo. v. land either in cases arising out of the doctrine of election or other

wise, the Court may declare— 
(a) that any of the parties to the action are trustees of any 

interest in the land or any part thereof within the 
meaning of this Act; or 

(b) that the interests of unborn persons who might claim 
under any party to the action, or under the will or 
voluntary settlement of any deceased person who 
was during his lifetime a party to the contract or 
transaction concerning which the judgment is given, 
are the interests of persons who, on coming into 
existence, would be trustees within the meaning of 
this Act; 

and thereupon the Court may make a vesting order relating to 
the rights of those persons, born and unborn, as if they had been 
trustees. 

49. A vesting order under any of the foregoing provisions 
shall in the case of a vesting order consequential on the appointment 
of a trustee, have the same effect— ; 

(a) as if the persons who before the appointment were the 
trustees (if any) had duly executed all proper convey
ances of the land for such estate or interest as the 
Court directs ; or 

(b) if there 'is no such person, or no such person of full 
capacity, as if such person had existed and been of 
full capacity and had duly executed all proper convey
ances of the land for such estate or interest as the 
Court directs; 

and shall in every other case have the same effect as if the trustee 
or other person or description or class of persons to whose rights or 

(a) The extraordinary remedy given by this under the order of the Court, the Court granted an 
seotion of granting vesting orders is not intended order vesting the land in the purchaser,—WeigaU 
to supersede the ordinary conveyance between v. Barber, 10 V.L.R. (E.), 90. 
the parties. But where one of three trustees was The Court has power to order the sale of land 
absent from the jurisdiction, and it would have held on charitable trusts where the land has 
been inconvenient and have increased the expense become unsuitable for the specified purposes of 
to get him to execute a conveyance of land sold the trust.—Be Powlett's Trusts, 1915 V.L.R., 116. 

Effect of 
Testing order. 
lb. s. 44. 
lb. 9. 49. 
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supposed righto the said provisions respectively relate had been an, mute AA iei5. 
ascertained and existing person of full capacity, and had executed! a 
conveyance or release to the effect intended^by the order. 

50. In all cases where a vesting order can be made under any Pow"*° 
of the foregoing provisions, the- Court may, if it is more convenient, to convey, 
appoint a person to convey the land or any interest therein °r'*•£"• 
release the contingent right, and a conveyance or release by that c 19.8.60.' 
person in conformity with the order shall have the same effect as an 
order under the appropriate provision. 

5 1 . (1) In any of the following cases, namely:—. voting orders 
as to stock and 

(a) Where the Court appoints or has appointed a trustee, or fff* action-
where a trustee has been appointed out of court under n,'. 16i", 
8iny statutory or express power ; 

(b) Where a trustee entitled, whether by way of mortgage 
or otherwise, alone or jointly with another person t a 
stock or to a thing in action— 
, (i.) is an infant or a lunatic or. person of unsound 
! mind ; or 

(ii.) is out of the jurisdiction of the Court; or 

(iii.) cannot be found, or, being a corporation', has 
been dissolved; or 

(iv.) neglects or refuses to transfer stock or receive 
the dividends or income thereof, or to sue for 
or recover a thing in action, according, to the 
direction of the person absolutely entitled 
thereto for twenty-eight days next after a 
request in writing has been made to him by 
the person so entitled ; or 

' (v.) neglects or refuses to transfer stock or receive 
| the dividends or income thereof, or' to sue for 
] or recover a thing in action for twenty-eight 

days next after an order of the Court for that 
purpose has been served on him ; 

(c) Where it is uncertain whether a. trustee entitled alone or 
jointly with another person to stock or to a thing in. 
action is alive or dead ; 

(d) Where stock is standing in the name of a deceased person 
whose personal representative is an infant or a lunatic 
or person of unsound, mind ; 

(e) Where stock or a thing in action is vested in a trustee 
whether by way of mortgage or otherwise and.it appears 
to the Court to ibe expedient; 

the Court may make an order vesting the right to transfer or call 
for a transfer of stock, or to receive the dividends or income thereof,. 

http://and.it
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Tnutt Act 1915. or to sue for or recover the thing in action, in any such person as 
the Court may appoint.(a) 

Provided that— 
(a) Where the order is consequential on the appointment of 

a trustee, the right shall be vested in the persons who, 
on the appointment, are the trustees ; and 

(6) Where the person whose right is dealt with by the order 
was entitled jointly with another person, the right shall 
be vested in that last-mentioned person either alone or 
jointly with any other person whom the Court may 
appoint. 

(2) In all cases where a vesting order can be made under this 
section, the Court may, if it is more convenient, appoint some proper 
person to make or join in making the transfer : 

Provided that the person appointed to make or join in making 
a transfer of stock shall be some proper officer of the corporation, 
bank, company or society whose stock is to be transferred. 

(3) The person in whom the right to transfer or call for the 
transfer of any stock is vested by an order of the Court under this 
Act, may transfer the stock to himself or any other person, according 
to the order, and the Commissioners of the State Savings Bank 
of Victoria and all chartered or incorporated banking companies 
and all other companies and associations whatsoever, and all 
persons shall obey every order under this section according to its 
tenor. 

(4) After notice in writing of an order under this section i t 
shall not be lawful for the Commissioners of the State Savings Bank 
of Victoria or any chartered or incorporated banking company or 
any other company or any association or person to transfer any 
stock to which the order relates or to pay any dividends thereon 
except in accordance with the order. 

Directions fte. 5 2 . The Court may make declarations and give directions 
transferring concerning the manner in which the right to transfer any stock or 
i(T»! ttifSt. tiring in action vested under the provisions of this Act is to be 
is * is Gao. v. exercised. 
a. 19 a. 51 (6). 

of̂ harity"16™ 5 3 . The powers conferred b y this Act as to vesting orders m a y 
property. j j e exercised for vesting any interest in land, stock or thing in action 
ib!s.52. *°- a n v trustee of a charity or society over which the Court would 

(o) Where shares in a railway company stood trustee in place of one deceased, and an order 
in the names of two trustees, one of whom was vesting particular trust property in the new 
dead and the other had left Victoria and had not trustee, the Court will not make such vesting order 
been heard of for many years, the Court, upon the without very clear evidence that the deceased 
petition of the person beneficially entitled, trustee held such property as trustee only.—In r* 
made an order vesting in her the right to Hayward's Settlement, 10 V.L.R., (E.), 38. 
deal with the shares. Upon a petition for a Shares in a joint-stock mining company are 
vesting order of shares standing in the names "stock " within the meaning of this section, and 
of trustees dead or out of the jurisdiction, the where the surviving representative of a person in 
Court will require evidence to corroborate the whose name they stand is out of the jurisdiction, 
claim of the petitioner to be solely beneficially an order under this section may be made vesting 
entitled to the shares.—In re Mitchell's Trust the right to transfer them.—Bryant v. Saunders, 
Estate, 6 V.L.R. (E.), 42. 4 V.L.E. (E.), 216. 

Where an order is sought appointing a new 
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have jurisdiction upon action duly instituted, whether the appoint- jvuit» Act IM6 
ment of the trustee was made by instrument under a power or by 
the Court under its general or statutory jurisdiction. 

54. Where an infant is beneficially entitled to any property vesting orders 
the Court may, with a view to the application of the capital or income infant's n 

thereof for the maintenance, education, or benefit of the infant, JnTerests! 
make an order— is & n Geo. v. 

c. 19 s. S3. 
(a) appointing a person to convey such property ; or 
(6) in the case of stock, or a thing in action, vesting in any 

person the right to transfer or call for a transfer of 
such stock, or to receive the dividends or income 
thereof, or to sue for and recover such thing in action, 
upon such terms as the Court thinks fit. 

55 . Upon any application under this Act concerning a person commission 
alleged to be of unsound mind the Court may, if it thinks fit, direct tenons ot 
that the Master-in-Equity shall personally examine such person "°sou"gmInd' 
and shall take such evidence and call for such information as to 
such Master seems necessary in order to enable him to report to 
the Court whether such person is of unsound mind and the Court 
may postpone making any order until such report is made. 

56. Where a vesting order is made as to any land under this orders made 
Act, founded on an allegation of any of the following matters, allegations to 

_ i _ be conclusive 

n a m e l y — , ' evidence. 

(a) the personal incapacity of a trustee or mortgagee ; or £ *• ?'• 
(b) that a trustee or mortgagee or the personal representative 

of or other person deriving title under a trustee or 
mortgagee is out of the jurisdiction of the Court or 
cannot be found, or being a corporation has been dis
solved ; or 

(c) that it is uncertain which of two or more trustees, or 
which of two or more persons interested in a mortgage, 
was the survivor ; or 

(d) that it is uncertain whether the last trustee or the personal 
representative of or other person deriving title under a 
trustee or mortgagee, or the last surviving person 
interested in a mortgage is living or dead ; or 

(e) that any trustee or mortgagee has died intestate without 
leaving a person' beneficially interested under the 
intestacy or has died and it is not known who is his 
personal representative or the person interested ; 

the fact that the order has been so made shall be conclusive evidence 
of the matter so alleged in any court upon any question as to the 
validity of the order ; but this section does not prevent the Court 
from directing a reconveyance or surrender or the payment of costs 
occasioned by any such order if improperly obtained. 
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15 * 16 Geo. V. 
0.10 s. 67. 
Power of Court 
to authorise 
dealings with 
trtut property. 

Persons 
entitled to 
apply (or 
orders. 
TrutU AH 1915 
(.47. 
lb. a. (6. 

Power t* civt 
Judgment la 
absence of a 
trustee. 
lb. i. 67. 
lb. s. 69. 

DIVISION 3.—JTJEISDICTION TO MAKE OTHER OEDEBS. 

57. (1) Where in the management or administration of any 
property vested in trustees, any sale, lease, mortgage, surrender, 
release or other disposition, or any purchase, investment, acquisi
tion, expenditure or other transaction, is in the opinion of the Court 
expedient, but the same cannot be effected by reason of the absence 
of any power for that purpose vested in the trustees by the trust 
instrument (if any) or by law, the Court may by order confer upon 
the trustees, either generally or in any particular instance, the 
necessary power for the purpose on such terms and subject to such 
provisions and conditions (if any) as the Court thinks fit and 
may direct in what manner any money authorized to be expended, 
and the costs of any transaction are to be paid or borne as between 
capital and income. 

(2) The Court may from time to time rescind or vary any order 
made under this section, or may make any new or further order. 

(3) An application to the Court under this section may be made 
by the trustees, or by any of them, or by any person beneficially 
interested under the trust. 

(4) This section does not apply to trustees of a settlement for 
the purposes of the Settled Land Act 1928.<a> 

58. (1) An order under this Act for the appointment of a new 
trustee or concerning any interest in land, stock, or thing in action 
subject to a trust, may be made on the application of any person 
beneficially interested in the land, stock, or thing in action, whether 
under disability or not, or on the application of any person duly 
appointed trustee thereof. 

(2) An order under this Act concerning any interest in land, 
stock, or thing in action subject to a mortgage may be made on the 
application of any person beneficially interested in the equity of 
redemption, whether under disability or not, or of any person 
interested in the money secured by the mortgage. 

59 . Where in any action the Court is satisfied that diligent 
search has been made for any person who, in the character of trustee, 
is made a defendant in any action, to serve him with a process of the 
Court, and that he cannot be found, the Court may hear and deter
mine the action and give judgment therein against that person in 
his character of a trustee as if he had been duly served, or had entered 
an appearance in the action, and had also appeared by his counsel 
and solicitor at the hearing, but without prejudice to any interest 
he may have in the matters in question in the action in any other 
character. 

Power to charge 
coats or te 60. The Court may order the costs and expenses of and incident 
°Jcior^r'n(!at- to any application for an order appointing a trustee, or for a vesting 
ib.t.«o! order, or of and incident to any such order, or any conveyance or 

(a) A s to sett led land see Settled Land Act 1928, es. 64 , 66. 



No. 3792.] TRUSTEE ACT 1928. 1111 

transfer in pursuance thereof, to be raised and paid out of theiBAieoco.v. 
property in respect whereof the same is made, or out of the income °'19' 
thereof, or to be borne and paid in such manner and by such persons 
as to the Court iSeems just. 

6 1 . If it appears to the Court that a trustee, whether Power to 
appointed by the Court or otherwise, is or may be personally jSmvpe£onai 
liable for any breach of trust, whether the transaction alleged to be ''abUlty-
a breach of trust occurred before or after the commencement of this «.f67. 
Act, but has acted honestly and reasonably, and ought fairly to be Ib- »•61-
excused for the breach of trust and for omitting to obtain the direc
tions of the Court in the matter in which he committed such breach, 
then the Court may relieve him either wholly or partly from 
personal liability for the same.(a) 

62. Where a trustee commits a breach of trust at the instigation indemnity for 
or request or with the consent in writing of a beneficiary the Court ^ h

6 ° ' ""'*' 
may, if it thinks fit, and notwithstanding that the beneficiary may be ib. B. 62. 
a. married woman restrained from anticipation, make such order as 
to the Court seems just for impounding all or any part of the interest 
of the beneficiary in the trust estate by way of indemnity to the 
trustee or persons claiming through him.^ 

This section applies to breaches of trust committed as well 
before as after the commencement of this Act. 

(a) I t is no answer, per se, to a complaint for a 
breach of trust that the trustee has followed legal 
advice; and a trustee, though he may have 
followed legal advice, if he has acted in an 
unreasonable manner with regard to the benefi
ciary affected—as, for example, in giving away 
the beneficiary's property to other people—cannot 
be said to have " acted reasonably " within the 
meaning of this section.—The General Finance 
Agency and Guarantee Company of Australia 
Limited v. The National Trustees Executors and 
Agency Company of Australia Limited, 29 V.L.R., 
399. 

In order that a trustee may be relieved 
under this section, from personal liability for a 
breach of trust, it is not sufficient for him to 
satisfy the Court t'aat he has acted both honestly 
and reasonably; but he must also satisfy the 
Court that under all the circumstances he ought 
fairly to be excused.—lb., 29 V.L.R., 610 ; 1905 
A.C., 373. 

Where a trustee has acted both honestly and 
reasonably, but has committed a breach of trust, 
and, after knowledge thereof, allows time to pass 
on, circumstances to change, and the trust estate 
to lose in respect of such breach of trust through 
want of action on his part, he ought not to 
be relieved under this section from personal 
liability for such breach of trust.—76., 29 V.L.R., 
610 ; and see Equity Trustees cfcc, Co. v. Fenwick, 
1905 V.L.R., 154. 

A testator died in Victoria leaving a will whioh 
was in all respects Victorian but which gave two 
legacies of £10,000, each to beneficiaries whom the 

will described as resident in England. The cost 
of remitting the legacies to England was included 
by the executors in their accounts as a disburse
ment out of'the estate. Held, that the legacies 
were payable in Victoria and that the cost of 
remittance to England should have been borne by 
the beneficiaries to whom they were payable. 
Held, further, that the executors in paying the 
amounts out of the estate had acted under a 
mistake which, though honest, was not one which 
ought fairly to be excused under this section.— 
Bulterworth v. PurneU, 1919 V.L.R., 375. 

The Court will not exericse its power under this 
section to relieve trustees from personal liability 
for a breach of trust which consists in theic having 
done that which they were not authorized to do, 
without having taken any steps to ascertain 
whether they were so authorized.—WUkie v . 
McCalla (No. 3). 1905 V.L.R., 278. 

(6) This section does not alter the law as to the 
rights or disability of a cestui que trust who has 
concurred in a breach of trust, bus merely enlarges 
the discretion which the Court previously had of 
impounding the cestui que trust's interest to make 
good to the trustee any part of the loss which the 
cestui que trust is liable to make good. Even if 
the breach of trust is entirely for the advantage 
of the cestui que trust the Court will be very slow 
to grant an indemnity where the cestui que trust 
is an old lady possessing little or no knowledge 
of law or equitable rules as to the investment of 
trust moneys, and the trustee is a trustee company. 
—Swan v. The Perpetual Executors and Trustees 
Association of Australia Limited, 23 V.L.R., 293. 

t 
i 
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16 & 16 Geo. V, 
0.10 s. 03. 
Payment Into 
conrt by 
trustees. 
Comp. TnMl 
Act 1916 83. 
81-84. 

DIVISION 4.—PAYMENT INTO COURT. 

63 . (1) Trustees or the majority of trustees having in their 
hands or under their control money or securities belonging to a 
trust may pay the same into court; and the same shall, subject to 
rules of court, be dealt with according to the orders of the Court. 

(2) The receipt or certificate of the proper officer shall be a 
sufficient discharge to trustees for the money or securities so paid 
into court. 

(3) Where money or securities are vested in any persons as 
trustees and the majority are desirous of paying the same into court, 
but the concurrence of the other or others cannot be obtained, the 
Court may order the payment into court to be made by the majority 
without the concurrence of the other or others. 

(4) Where any such money or securities are deposited with any 
banker broker or other depositary, the Court may order payment or 
delivery of the money or securities to the majority of the trustees 
for the purpose of payment into court. 

(5) Every transfer payment and delivery made in pursuance of 
any such order shall be valid and take effect as if the same had been 
made on the authority or by the act of all the persons entitled to 
the money and securities so transferred, paid or delivered. 

(6) Notwithstanding the repeal of the Trusts Act 1915 where 
moneys have been paid or securities transferred or deposited under 
the provisions of sections sixty-one and sixty-two of the said Act 
the Court may on application by any person interested make any 
such order as is authorized by section sixty-three or section sixty-
four of the said Act and every such order shall have the same effects 
and consequences as if formerly made under such sections or the 
Court may make such other order as it thinks fit and in particular 
may make an order that such moneys or securities shall be paid into 
Court so as to come under the provisions of the preceding sub
sections of this section or any of them. 

Application of 
Arf to Settled 
Land Aet 
trustees. 
Settled Estatct 
and Settled 
Lands Act im 6 
«. 100. 
lb. e. 64. 

PART V.—GENERAL PROVISIONS. 

64. (1) All the powers and provisions contained in this Act 
with reference to the appointment of new trustees, and the discharge 
and retirement of trustees, apply to and include trustees for the 
purposes of the Settled Land Act 1928, and trustees for the purpose 
of the management of land during a minority/"' whether such trustees 
are appointed by the Court or by the settlement or under provi
sions contained in any instrument. 

(2) Where, either before or after the commencement of this 
Act, trustees of a settlement have been appointed by the Court for 

(o) See section 102 of the Settled Land Act 1928. 
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the purposes of the Settled Land Act 1928, or any corresponding is & is Geo. v. 
previous enactments, then after the commencement of this Act— °"19" 

(a) the person or persons nominated for the purpose of 
appointing new trustees by the instrument (if any) 
creating the settlement, though no trustees for the 
purposes of the said Act or enactments were thereby 
appointed ; or 

(b) if there is no such person, or no such person able and 
willing to act, the surviving or continuing trustees or 
trustee for the time being for the purposes of the said 
Act or enactments or the personal representatives of 
the last surviving or continuing trustee for those 
purposes, 

shall have the powers conferred by this Act to appoint new or 
additional trustees of the settlement for the purposes of the said 
Act or enactments. , 

(3) Appointments of new trustees for the purposes of the said 
enactments made or expressed to be made before the commencement 
of this Act by the trustees or trustee or personal representatives 
referred to in paragraph (6) of the last preceding sub-section or by 
the.persons referred to in paragraph (a) of that sub-section are, 
without prejudice to any order of the Court made before such 
commencement, hereby confirmed. 

65. Property vested in any person on any trust or by way of Trust estates 

mortgage shall not, in case of that person becoming a convict within tn!?traecte<1 by 

the meaning of the Crimes Act 1928,(o) vest in any such curator as coS°St?ga 

may be appointed under that Act, but shall remain in the trustee or mm Act 1915 
mortgagee, or pass to his co-trustee in "right of survivorship or ^ 6

8
9'6

7
5°' 

devolve on his personal representative as if he had not become a 33 & 34 vict. 
convict: °-23-

Provided that this enactment shall not affect the title to the 
property so far as relates to any beneficial interest therein of any 
such trustee or mortgagee. ' 

66. The foregoing provisions of this Act, and every order pur- indemnity to 
porting to be made by the Court under the said provisions shall be a ^n^^ c ' 
complete indemnity to the Commissioners of the State Savings Bank n>.,. oe. 
of Victoria and all chartered and incorporated banking companies 
and all other companies and associations whatsoever, and all persons 
for any acts done pursuant thereto, and it shall not be necessary 
for the said Commissioners or for any company association or person 
to inquire concerning the propriety of the order, or whether the 
Court had jurisdiction to make it. 

PABT VI.—LIMITATION OF ACTIONS AGAINST TKTTSTEES. 
' Statute of 

67. (1) In any action or other proceeding against a trustee or b^ '̂ded by7 

any person claiming through him, except where the claim is founded truatee3-
upon any fraud or fraudulent breach of trust to which the trustee 6i &62 viot. 

' c. 69 s. 8. 

(a) See Beotions 569-591 of the Crimes Act 1928, particularly seotion 573 thereof. 
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Trtau Act 1916 was a party or privy or is to recover trust property or the proceeds 
«. 77(i). thereof still retained by the trustee or previously received by the 

trustee and converted to his use, the following provisions shall 
apply :— 

(a) All rights and privileges conferred by any statute of 
limitations shall be enjoyed in the lite manner and to 
the like extent as they would have been enjoyed in 
Such action or other proceeding if the trustee or person 
claiming through him had not been a trustee or person 
claiming through him: 

(6) If the action or other proceeding is brought to recover 
money or other property and is one to which no 
existing statute of limitations applies, the trustee or 
person claiming through him shall be entitled to the 
benefit of and be at liberty to plead the lapse of time 
as a bar to such action or other proceeding in the like 
manner and to the like extent as if the claim had been 
against him in an action of debt for money had and 
received, but so nevertheless that the statute shall 
run against a married woman entitled in possession 
for her separate use whether with or without a re-

' straint upon anticipation, but shall not begin to run 
against any beneficiary unless and until the interest of 
such beneficiary is an interest in possession.*0* 

(a) A trustee company, which was a trustee 
under a marriage settlement, invested trust funds 
in bank deposit receipts, which was an unauth
orized investment. The bank having gone into 
liquidation, its assets were sold to a new company, 
and the trustee accepted deposit receipts in the 
new company in full satisfaction of its claim 
against the bank : Held (by the Full Court), 
that such acceptance was a new and distinct 
investment of the trust funds upon an unauthor
ized security, and, being made within six years 
of action brought, the Statute of Limitations, 
which would, under this section, have barred any 
claim in respect of the original unauthorized 
investment, was no defence to an action for breach 
of trust. 

A trustee having invested trust funds in un
authorized securities, an action was brought by 
two persons, one of whom was entitled to the 
income, and the other to the corpus in remainder. 
The remedy of the former was barred by this 
section, but the latter was entitled to have the 
trust funds made good and properly invested: 
Held, by a'Beckett, J., that the person entitled to 
the income was entitled to the whole income of 
the fund when made good and properly in
vested. 

By a marriage settlement under seal, to which 
the trustee was a party, it was provided (inter 
alia) that " the trustees shall invest the residue " 
in certain investments, and "shall pay the 
dividends," &c., to certain persons : Held, by 
a'Beckett, J., that the deed amounted to no more 

than an acceptance of the trusteeship under seal, 
and that, therefore, an investment in unauthorized 
securities was not a breach of covenant so as to 
make the period of limitation twenty years.— 
Matthews v. Trustees Executors and Agency Co. 
Ltd., 24 V.L.R., 258 and 643. 

A fund in which persons were interested as 
beneficiaries, one as tenant for life and the others 
as remaindermen, was lost. Thivtrustee, on the 
demand of the remaindermen, who alleged a breach 
of trust as against them, reinstated such fund or a 
fund to a similar amount out of his own moneys, 
declaring that such fund was held by him in trust 
for the remaindermen, and that he excluded the 
tenant for life therefrom. 

Held, that the tenant for life was not entitled 
to make any claim upon such fund so reinstated, 
and that there was no constructive trust therein 
in his favour.—Cane v. Perpetual Trustees and 
Executors Association of Australia Limited, 26 
V.L.R., 58 and 245. 

The effect of this section is to relieve from 
liability persons in a position of trust who are 
charged with breaches of trust committed more 
than six years previously, and not within the 
exception specified by the seotion.—Briiter v. 
Sprigg, 26 V.L.R., 65. 

This section is not intended to relieve trustees 
from the consequences of breaches of trust where 
they have misapplied the trust property to their 
own benefit. The Act therefore will not apply 
where directors of a company, knowing that a 
fraud had been committed upon the company, 
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(2) No beneficiary as against whom there would be a goodTrwstiAct wis 
defence by virtue of this section shall derive any greater or other *'"(2)" 
benefit from a judgment or order obtained by another beneficiary 
than he could have obtained if he had brought such action or other 
proceeding and this section had been pleaded. 

(3) This section shall not deprive any executor or administrator /&• >• 77 (3). 
of any right or defence to which he is entitled under any existing 
statute of limitations. 

(4) For the purposes of this section, the expression " trustee " Meaning of 
includes an executor or administrator and a trustee whose trust Ib™%t. 
arises vby construction or implication of law, as well as an express 6i & 52 vict. 
trustee and the provisions of this section relating to a trustee shall °' 
apply as well to several joint trustees as to a sole trustee. 

participate in such fraud, and fail to disclose the 
fraud to the company Monlgomerie's Brewery 
Co. Ltd. v. Blyth, 27 V.L.R., 175. 

Until the shareholders of a company have fall 
knowledge of the receipt by the directors of 
gifts of money or shares the Statute of Limi
tations does not begin to run. Such a case falls 
within the ' second exception of this section 
inasmuch as the defendant retained the so-called 
trust property and the action was brought to 
reoover the proceeds of it.—Montgomerie's Brewery 
Co. v. Blyth, 26 V.L.R., 612. 

This section is retrospective so as to apply to 
breaohes of trust wliich took place before the 
passing of the Act. —Skinner v. The Trustees 
Executors and Agency Company Limited, 27 V.L.R., 
218. 

The exceptions in this section do not cover the 
case of a trustee whose conduct amounts only to 
an innocent breach of; trust, and, therefore, where 
by reason of a trustee's omission to sell portion 
of the trust property within a reasonable time 
after the testator's death, in order to pay the debts 
of the estate, the hinds of the estate become 
greatly depreciated in value, an action by a bene
ficiary to recover compensation in respect of that 
depreciation must bo brought within six years 
from the date when the cause of action first arose. 
—Hicks v. Trustees Executors and Agency Co. 
Limited, 27 V.L.R., 339. 

An innocent trustee, liable because of the 
fraudulent act of his co-trustee, is not excluded 
from the benefit of the Statute of Limitations 
conferred by this section when sued in an action 
brought against both trustees to obtain redress 
in respect of the same breach of trust. 

Where moneys had been received and misappro
priated by a trustee. 

Held, that the Statute of Limitations com
menced to run in favour of an innocent co-trustee 
from the time when the moneys had been received, 
and the beneficiaries had a right of action to 
compel investment. I 

A trustee was charged with a breach of trust 
in that he permitted moneys of the.trust to be 
received by X., a stranger to the trust, and never 

took any proper steps to press X. to account for 
or hand over the said moneys. 

Held, that the Statute of Limitations com
menced to run in favour of the trustee from the 
date of the receipt of the moneys by X., and that 
the continuing neglect of the trustee after that 
date to repair such breach of trust did not prevent 
the Statute from running. 

In an action against a trustee to make good 
the loss occasioned by his neglect to sue a debtor 
to the trust estate, the cause of action arises from 
the date when the Statute of Limitations has run 
in favour of such debtor. A prima, facie case of 
negligence against the trustee is then made out, 
which he may displace by showing that he had 
exercised proper discretion, and that the debt was 
not lost by negligence. The beneficiaries have six 
years from the date mentioned within whioh they 
may proceed against the trustee. 

Where money is lent by trustees upon an un
authorized security, the right of action of the 
beneficiaries in respect of such breach of trust 
begins when the lending takes place, not when 
the insufficiency of the security is discovered. 

Where in an action against trustees for breaches 
of trust, the defence of the Statute of Limitations 
is raised: Held, that a reply to such defence that 
timo should not run against the beneficiaries before 
the discovery of the breaches of trust fraudulently 
concealed by the rendering of false accounts to 
them must be specifically pleaded.—Buckland v. 
Ibbotson, 28 V.L.R., 688. 

A debt owing by an executor to his testator or 
incurred by an executor to the estate of the tes
tator after his death, is deemed to be assets in the 
hands of the executor, and this is so whore there 
are other executors besides the executor debtor. 
If the amount of such debt is not accounted for by 
the executor, it is trust property still retained by 
the executor or previously received by him, and 
converted to bis own use within this section, and, 
therefore, can be recovered more than six years 
after it has been deemed to have been received 
by the executor.—Elliott v. Campbell, 1906 
V.L.R., 120. 
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Section 2. 

SCHEDULES. 

FIRST SCHEDULE. 

Number of Act. Title of Act. Extent of Repeal. 

2595 Execution of Trusts Act 1915 The whole. 
2601 Trusts Act 1915 (No. 3) . . The whole. 
2677 Landlord and Tenant Act 1915 Sections 18 and 19. 
2725 Settled Estates and Settled Lands Act 

1915 
Section 100. 

2741 Trusts Act 1915 So much as is not otherwise 
repealed. 

2808 Trusts (War Loan) Act 1915 The whole. 
2824 Execution of Trusts Act 1916 The whole. 
2962 Real Property l̂c« 1918 Section 9. 
3109 Trusts Act 1920 The whole. 
3251 Trustees Investment Act 1922 The whole. 
3261 Trusts Act 1922 . . : . The whole. 
3302 Land Act 1923 Section 5. 
3626 Lands Acti Amendment Act 1928 . . The whole. 

Section 27 (2). 

•Name and 
address of 
executor or 
administrator. 
fA date not 
less than one 
month from 
date of 
advertisement. 

SECOND SCHEDULE. 

Creditors next of kin and all others having claims against the estate (or estates) of 
the undermentioned persons are required to send particulars thereof to* 

on or before the day off 
Otherwise they may be excluded when the assets are being distributed. 

[Here set out— 
Name 
Usual residence 
Occupation or other description 

Date of death of deceased 
with such accuracy as the information possessed by executor or administrator will 
permit.] 

[Date] 


